ENSEARCH - Agency Interest Details

Koppers Inc

General Information

Page 1 of 2

ID |Branch SIC County [Basin Start End
876 [Energy and Transportation 2491 [Grenada |[Yazoo River 111/09/1981
Address
Physical Address (Primary) Mailing Address
1 Koppers Drive PO Box 160
Tie Plant, MS 38960 Tie Plant, MS 38960
Telecommunications
Type Address or Phone
Work phone number (662) 226-4584, Ext. 11
Alternate / Historic AT Identifiers
Alt ID Alt Name Alt Type Start Date |[End Date
2804300012 Koppers Industries, Inc. Air-AIRS AFS 10/12/2000

. Air-Title V Fee
096000012 Koppers Industries, Inc, Customer 03/11/1997
096000012 Koppers Industries, Inc. Air-Title vV Operating 03/11/1997 03/01/2002
096000012 Koppers Industries, Inc. Air-Title v Operating 01/13/2004 01/01/2009
MSR220005 Koppers Industries, Inc. GP-Wood Treating 09/25/1992
MSD007027543Koppers Industries, Inc. 11azardous Waste-EPA 08/27/1999
HW8854301 Koppers Industries, Inc. Hazardous Waste-TSD 06/28/1988 06/28/1998
HW8854301 Koppers Industries, Inc. Hazardous Waste-TSpD 11/10/1999 09/30/2009
876 Koppers Industries, Inc. Historic Site Name 11/09/1981{12/11/2006
876 Koppers, Inc. Official Site Name 12/11/2006
MSP090300 Koppers Industries, Inc. Water-Pretreatment 11/14/1995 11/13/2000
MSP090300 Koppers Industries, Inc. Water-Pretreatment 09/18/2001 08/31/2006
MSU081080 Koppers Industries, Inc. Water-SOPpP 11/09/1981/11/30/1985
Regulatory Programs

End

Program SubProgram Start Date Date
Air Title V - major 06/01/1900
Hazardous Waste Large Quantity Generator 08/27/1999
Hazardous Waste TSD - Not Classified 06/28/1988
Water Baseline Stormwater 01/01/1900
Water PT CIU 11/14/1995

http://opcweb/ensearch/agency_interest_details.aspx?ai=876

PT CIU - Timber Products
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ENSEARCH - Agency Interest Details ; Page 2 of 2

Water Processing (Subpart 429) 11/14/1995
Water PT SIU 11/14/1995

Locational Data

Latitude Longitude |Metadata S/T/R Map Links
33°44' 89°47" Point Desc: PG- Plant Entrance Section: SWIMS
3 .00 8 -06 (General). Data CO”ected by Mlke TOWnShlp: TerraServer

(033.734167)|(089.785572) Hardy on 11/8/2005. Elevation 223 . Map It
feet. Just inside entrance gate. Range: P
Method: GPS Code (Psuedo Range)
Standard Position (SA Off)

Datum: NADS3

Type: MDEQ

12/20/2006 12:16:40 PM

http://opcweb/ensearch/agency_interest_details.aspx?ai=876 12/20/2006



Mississippi Department of Environmental Quality
Office of Pollution Control

v/

I-sys 2000 Master Site Detail Report

Site Name: Koppers Industrles Inc

| PHYSICAL ADDRESS
' LINE 1: Tie Plant Road
LINE 2:
LINE 3:
MUNICIPALITY: Tie Plant
' STATE CODE: MS
ZIP CODE: 38960-

MAILING ADDRESS

LINE 1: PO Box 160
LINE 2;

LINE 3:

MUNICIPALITY:  Tie Plant
STATE CODE: MS

ZIP CODE: 38960-

AIR PROGRAMS v/ SIP PSD NSPS

OTHER INFORMATION
MASTER ID: 000876

COUNTY: Grenada
REGION NRO

SIC 1: 2491

AIR TYPE: TITLEV

HW TYPE: TSD

SOLID TYPE:

WATER TYPE: INDUSTRIAL
BRANCH: Energy Branch
ECED CONTACT:

Collier, Melissa

BASIN:

Yazoo River Basin

NESHAPS MACT

I-sys Master Site Detail Report
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Mississippi Department of Environmental Quality
Office of Pollution Control

v/
Pemits
PROGRAM PERMIT TYPE PERMIT # MDEQ PERMIT CONTACT ACTIVE
AIR TITLEV 096000012 Burchfield, David YE;[
WATER PRE-TREATMENT MSP080300 Collins, Bryan YESﬁ
HAZ. WASTE TSD HWB854301 NO |
HAZ. WASTE EPA ID MSD007027543 NO
HAZ. WASTE TSD HW8854301 Stover, Wayne YESﬁ!
GENERAL BASELINE MSR22005 NO
WATER SOP MSU081080 NO
WATER PRE-TREATMENT MSP0S0300 Rao, Maya NO |
rCompliance Actions
MEDIA ACTIVITY TYPE SCHEDULED COMPLETED INSPECTED B
HAZ WASTE , o
AIR State Compliance Inspection 09/28/2001 Collier, Melissa
HAZ WASTE Financial Record Review 01/18/2000 01/18/2000 Twitty, Russ
WATER CMI - PRETREATMENT 11/16/1999  Whittington, Darryail
1 WATER CEl - PRETREATMENT 09/29/2000 .
:L WATER CEl - NPDES 09/29/2000 Twitty, Russ
:[ HAZ WASTE Operation and Maintenance Inspec  09/29/2000  09/13/2000 Stover, Wayne
AIR State Compliance Inspection 09/29/2000 .
WATER CEI - NPDES 03/02/1999  03/02/1999 Twitty, Russ
HAZ WASTE Compliance Evaluation Inspection 03/02/1999  03/02/1999 Twitty, Russ ]
| AIR State Compliance Inspection 03/02/_1_9_99 03/02/1999 Twitty, Russ |
I-sys Master Site Detail Report Page 2 of 2



UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

)
American Wood Preservers Institute, and )
Koppers Company, Inc., )
)
Plaintiffs, )
)
v. ) Civil Action No.
) 88-0770
United States Environmental Protection ) Lamberth, J.
Agency, and Lee M. Thomas, )
Administrator, )
)
Defendants. )
)

DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF
ITS MOTION TO STRIKE PLAINTIFFS’ SUPPLEMENT
TO ITS MOTION FOR SUMMARY JUDGEMENT OR,

IN THE ALTERNATIVE, MOTION TO DISMISS

INTRODUCTION

On October 18, 1988, plaintiffs American Wood
Preservers Institute and Koppers Company, Inc. filed a
"supplement” to their original motion for summary judgment. In
the new brief, plaintiffs attempt to renew consideration of
their original motion for summary judgment prior to the Court’s
decision regarding the jurisdictional issuesl which undermine
their belated attack on the listed hazardous waste K00l. The

Local Rules do not provide for the filing of supplemental briefs

1Defendants have demonstrated that the Court lacks subject
matter jurisdiction because (1) plaintiffs’ attack on the scope
of the listed hazardous waste, K001, is foreclosed where it is
beyond the statutory 90 day period allowed under the Resource
Conservation and Recovery Act ("RCRA”), (2) the lawsuit was not
filed in District of Columbia Court of Appeals, the exclusive
forum for review as designated by RCRA, and (3) the Skinner
memoranda do not constitute final agency action which is ripe for
judicial review.



and where plaintiffs have failed to seek leave from this Court to
do so, the brief is impermissible and should be stricken from the
record.

If the Court should determine that it is appropriate to
consider the new arguments asserted, defendants would submit
that the Court lacks Jurisdiction to determine the efficacy of
plaintiffs’ new claims. Plaintiffs allege in their new brief
that they are harmed and seek immediate relief from the actions
of various state agencies which have determined that spray
irrigation fields should be regqulated as land treatment units
under the state regulatory schemes. None of these state agencies
have been named as parties in the instant action nor have any
claims been asserted against them in the complaint. Consequently,
the Court is without personal jurisdiction over these agencies to
adjudicate the issues raised by plaintiffs’ supplemental brief.

Furthermore, the Plaintiffs have failed to state a
claim against EPA based upon the new allegations contained in
their supplemental brief. Plaintiffs do not provide a scintilla
of evidence which establishes a nexus between the actions taken
by the state agencies in regulating spray irrigation fields and
the Skinner memoranda circulated within EPA. States are free to
adopt different, more stringent hazardous waste programs than the
federal program. 42 U.s.C. § 6929. Consequently, the Court
should strike the Supplemental brief from the record. To the
extent the complaint attempts to assert such issues, they should

also be dismissed.



Defendants have moved to stay the bProceedings pending
the resolution of the jurisdictional issues of this case. If the
Court should deny defendants’ motion to dismiss and lift the
stay, defendants renew their requeét that they be given an
appropriate length of time to respond to these new claims along
with the other issues raised in plaintiffs’ motion for summary
judgment.

I. Plaintiffs’ Supplemental Brief Should Be Stricken
From The Record.

Local Rule 108 for the United States District cCourt of
" the District of Columbia establishes the procedure to be followed
in motion practice before the court. It allows for the filing of
a motion, a brief in opposition and a reply brief within a
prescribed time period.

Rule 108 does not provide for the filing of a
supplemental brief to a Summary judgment motion. As a result,
the permission of this Court must be sought prior to filing a
brief which clearly was not contemplated by the Local Rules.
Because plaintiffs have failed to request leave of Court to file
a brief which falls beyond the scope of motion practice in the
jurisdiction, the issues raised in the brief should be dismissed
and the brief should be stricken from the record.

II. The Court Lacks Jurisdiction oOver The Issues

Raised In Plaintiffs’ su lemental Brief.
_________________________29___________________

If the Court elects to consider the new arguments
raised in plaintiffs-’ supplemental summary motion brief, the

Court should dismiss these claims along with those previously

- 3 -



addressed in defendants’ motion to dismiss. The supplemental
brief contains numerous references to harms allegedly caused by
state permitting and enforcement decisions regarding the
generation, treatment or disposal of listed waste K001 in spray
irrigation fields. To the extent the supplemental brief asserts
claims for relief from these state actions, dismissal is
warranted where plaintiffs have raised new issues which Clearly
fall beyond the jurisdiction of this court.

In the supplemental brief, plaintiffs assert that EpPa
continues to harm them based upon its regqulation of spray
irrigation fields which treat K001, the process described in the
Skinner memoranda. The ”"illegal course of conduct” which EPA has
allegedly pursued involves decisions by the West Virginia
Department of Natural Resources, the Illinois Environmental
Protection Agency and the Mississippi Department of Natural
Resources to regulate spray irrigation fields as land treatment
units. See Supplemental Brief at 2-4. Plaintiffs asserts these
new claims without joining any of these state agencies as parties
to the action and without asserting these claims in the
complaint.

A. This Court lacks jurisdiction over the
identified states.

A fundamental requirement of our jurisprudential system

is personal jurisdiction. ”Before a federal court may
adjudicate a controversy, it must possess jurisdiction over both
the subject matter of the action and over the persons whose
rights are to be affected by its determination.” Federal Trade

-4 -



Commission v. Compagnie De Saig;-Gobain-Pont—A—ﬁousson, 636 F.24

1300, 1318 (D.c. cir. 1980) (citations omitted). Personal

Id. at 1319. Dpue brocess requires that a court withhold the
exercise of its adjudicative authority over a person until
minimum contacts have been established in the forum and adequate
notice along with an opportunity to be heard has been presented
to the affected party. 1I1d.

Plaintiffs allege that the regulation of spray
irrigation fields by independent state agencies should be
redressed by this Court. They have, however, failed to join the
relevant state agencies as parties to this lawsuit or to raise
the state claims in their complaint. The absence of personal
jurisdiction over the state environmental agencies leaves this
Court without the legal authority over a necessary party to
render a complete decision. gSee, Sierra Club v. Leathers, 754
F.2d 952, 954 (11th cir. 1985) (complete relief could not be
granted without the joinder of Ssouth Carolina in federal action
which sought to control outdoor advertisement within that state) ;
Christmas v. Washington Metropolitan Area Transit Authority, 621
F.Supp. 355 (D.D.cC. 1985) (the District of Columbia was an
indispensable party and action was dismissed where court could
not obtain jurisdiction). Therefore, the claims should be

stricken from the record or dismissed.



B. States may requlate more strigentlx than EPA.

Even assuming that plaintiffs are able to amend their
complaint, its questionable that this Court would be able to
obtain personal jurisdiction over the relevant state agencies
within this federal judicial district. RCRaA allows states to
impose standards within their OwWwn programs which are stricter
than those imposed by EPA. See 42 U.S.cC. § 6929. As a result,
states may treat spray irrigation fields as land treatment units
as long as such regulation does not conflict with the
- regulations adopted by EPA. Id. Any claims regarding additional
requirements imposed by the states under their individual
programs would have to be litigated within state administrative
and judicial forums.

Clearly, plaintiffs are attempting to bootstrap the
claims against independent state agencies to their attack on EPA
to circumvent this jurisdictional defect. 1If successful, the
strategy would allow them to hail fifty states and the numerous
territories of the United States into this forum to challenge all
administrative and enforcement decisions that are contrary to
plaintiffs’ view of the scope of the regulated waste K001. The
Court should not tolerate this blatant attempt to avoid
fundamental jurisdictional requirements and should strike the
supplemental brief.

III. Plaintiffs’ Supplemental Brief Fails To State A
Claim Against EPA.

Plaintiffs state in the supplemental brief that the
decisions made by each state agency with regard to the regulation

- 6 -



of spray irrigation fields ”are based solely on the authority of
U.S. EPA’s illegal memoranda and its unsubstantiated ’theory’~,
Plaintiffs’ Supplemental Brief at 2. The exhibits relied upon by
pPlaintiff to bolster this assertion, however, are devoid of any
reference whatsoever to the Skinner memoranda challenged by
pPlaintiffs in this lawsuit. gee Plaintiffs’ Supplemental Brief,
Attachments aA-c.

The following actions were allegedly taken by the
relevant state administrative agencies. The West Virginia
~ Department of Natural Resources denied a hazardous waste permit

to Koppers’ Green Spring facility based upon its determination

Requlations. Plaintiffsg- Supplemental Brief, Attachment A. The
Mississippi Department of Natural Resources issued an
administrative order against Koppers for failing to submit an
application for the spray irrigation field in its Grenada
facility. Plaintiffs” Supplemental Brief, Attachement C.
Illinois Environmental Protection Agency disapproved a closure
Plan for Koppers-’ spray irrigation field at its carbondale
facility due to the Agency’s documentation of numerous
deficiencies. Plaintiffs’ Supplemental Brief, Attachment B.
Illinois EPA;s designation of Kopper’s Carbondale spray
irrigation field as a land treatment unit was presumably in

reliance upon Kopper’s admission of this fact in a consent decree

-7 =



entered between Kopper’s and EPA involving the same facility.
See Defendants’ Motion to Dismiss, Exhibit 3 at 4.

Plaintiffs would like the Court to infer that, because
the state agencies reached the Same conclusion as EPA regarding
the scope of the K001 listing, they have necessarily relied upon
the Skinner memoranda. The exhibits attached to their
supplemental brief, however, do not reference the Skinner
memoranda or set forth the basis for each state’s determination
that spray irrigation fields are land treatment units disposing
of hazardous waste K001. Absent any showing by plaintiffs that
the relevant state agencies have relied upon the Skinner
memoranda, plaintiffs have failed establish the requisite nexus
between the behavior of the state agencies and the issues of this
case.?

Finally, any challenge to the propriety of these
permitting decisions must be asserted in the appropriate state
forum. The supplemental brief should, therefore, be stricken or,
in the alternative, dismissed for failing to elucidate any claims

against EPA.

270 the extent that plaintiffs are using the state
administrative and enforcement actions to establish harm and
thus demonstrate that the Skinner memoranda are final agency
action which are ripe for judicial review, they have failed.
There has been no showing by plaintiffs that, absent the Skinner
memoranda, the state administrative agencies would have
interpreted their own regulations to exclude spray irrigation
fields from compliance with each state’s hazardous waste scheme.
Consequently, the impact of the state regulatory actions on
plaintiffs is irrelevant in accessing any hardship that may have
resulted from the Skinner memoranda.

-8 -



IV. Conclusion

For all the foregoing reasons, plaintiffs’ supplement

to its motion for summary judgment should be stricken from the

record or dismissed for the lack of jurisdiction.

OF COUNSEL:

CHRISTINA KANEEN

Assistant General Counsel

Office of General Counsel

U.S. Environmental Protection
Agency

401 M Street, S.W.

Washington, D.c.

(202) 382-7706

20460

Respectfully submitted,

ROGER J. MARZULLA
Assistant Attorney General

Joiss Dan Lot

DENISE FERGUS =SOourT D Attorney
Land and Natu al Resolurces Division
Environmental Defense Section

P.O. Box 23986
Washington, D.cC.
(202) 786-4778

20026-3986

ANNE M. RYAN

Office of General Counsel

U.S. Environmental Protection
Agency

401 M Street, S.W.

Washington, D.cC.

(202) 382-7703

20460



CERTIFICATE OF SERVICE
I certify that copies of the foregoing Defendants’ Motion to

8trike Plaintiffs’ SBupplement to Its Motion for Summary Judgment
or, in the alternative, Motion to Dismiss and Supporting
Memorandum of Law have been mailed via first class mail, postage
prepaid, this 31st day of October, 1988, to the following:

John F. Hall, Esq. .
American Wood Preservers Institute
1945 0l1ld Gallows Road

Vienna, Virginia 22180

Jill M. Blundon, Esq.
Billie S. Nolan, Esq.
Koppers Company, Inc.
1400 Koppers Building
Pittsburgh, PA 15219

David R. Berz

Stanley M. Spracker
Randy S. Chartash

WEIL, GOTSHAL & MANGES
1615 L Street, N.W.
Suite 700

Washington, D.C. 20036
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e UNITED STATES ENVIRONMENTAL FROTECTION AGENC™’
44PR0“£°« WASHINGTON, D.C. 20460

N
"o

OFFICE OF
GENERAL COUNSEL

November 15, 1988

Dave Bockelmann

Mississippi Dept. of Natural Resources
Bureau of Pollution Control

P.0. Box 10385

Jackson, Mississippi 39209

Dear Dave:

As we discussed, enclosed are copies of Koppers/AWPI's
supplemental brief and EPA's response filed in the pending
federal court action. Please contact me at (202) 382-7703 if
there are any further developments in your proceedings against
Koppers.

Thank you for your assistance on this matter.

Sincerely,

.122’44.
ﬂ7/'
Anne M. Ryan
Attorney
Solid Waste Division

LE 132s

cc: D. Ferguson—-Southard
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UNITED STATES. DISTRICT COURT
FOR THE DISTRICT oF COLUMBIA

)
American Wood Preservers Institute, and )
Koppers Company, Inc., )
)
Plaintifeg, )
_ ‘ )
V. ) Civil Action No.
) 88-0770
United States Environmental Protection ) Lamberth, J.
Agency, and Lee M. Thomas, )
Administrator, : )
)
Defendantsg. )
)

SUPPLEMENT ToO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Plaintifes, Koppers Company, Inc. ("Koppers") and the
American Wood Preservers Institute ("AWPI®), submit the
following to sSupplement and support their Motion for Summary
Judgment filed with the Court on April 20, 19ss. Since the
filing of that motion, the United states Environmental

Protection Agency ("u.s. EPA") and state environmental agencies

manage hazardous waste. Relief from this cCourt isg desperately
:001 [ ek B o of te L‘

needed to haltftﬂesé~igencies' illegal course of conduct.

Gh-N_1_ 11, 5



authority of vu.s. EPA’s illegal memoranda and itg
unsubstantjated "theory, " which are the subject of this lawsuit.
In short, u.s. EPA contends ipn its memoranda, which have not

been subjected to public scrutiny, that the exclusive handling

Spring, west Virginia tacility.1 See Attachment A. 1In itg
letter, the state contends that "the Spray field is a hazardous

waste management unit since the Spraywater comes into contact

application on file by November s, 1985 to cease operation.
Section 213(a) (2) of the Hazardous anq Solid waste Amendments of
42 )



with listed hazardous waste in the impoundments, » ig. This
statement repeats virtually verbatim the unsubstantiated
"theory" developed by U.S. Epa on the regulatory statusg of spray
fields and get forth in the memoranda at issye here. Further,
the state’s conclusion ig directly at odds with vu.s,. EPA’g
determination in a 1980'rﬁ16making that process wastewater from
wood Preserving operations should hot be regulateq as a
hazardous waste. Neither u.s. EPA nor the state has revoked or
modified that prior rulemaking,

Similarly, in Correspondence to Koppers dated September g,
1958, the Illinoig Environmenta) Protection Agency ("IEPA"™)
disapproved of Koppers’ closure Plan for the Spray irrigation
field at itg Carbondale, Illinois facility. See Attachment B,

In so doing, however, 1EPA however merely recites the

regulation. While IEPA relies on vu.s. EPA’s memoranda, the
assertion is baseless.

Finally, thig Bureau of Pollution contrel of the
Mississippi Department of Natural Resourcesg issued an
administrative order to Koppers on July 29, 1988 with respect to
its Grenada, Mississippi facility ang seeks to require Koppers



irrigation fieaq. See Attachment c. The order stateg that the

spray irrigation field "treats . + « the listed hazardoug waste

nonhazardous wastewater fronm wood Preserving Operationsg ag a

hazardous wvaste.

2. Defendants ignored this court’g Order of May 31, 1988, and
(footnote continued)



ripe for fina) adjudication, Accordingly, Plaintireg
respectfully urge the Court to grant their Motion for Summary
Judgment and Prohibit the u.s. EPA from continuing to rely on

Preserving Operationsg.

Of Counsel:
John F. Hall, Esq.

303
Chartash, Bar #360593

American wooq Preservers Weil, Gotshal g Manges
Institute 1615 1, Street, N.Ww.

1945 01d Gallows Road Suite 700

Vienna, Virginia 22130 Washington, p.c. 20036
(202) 682-7000

Jill M. Blundon, Esq. Counsel for Plaintifrs,

Billie s. Nolan, Esq. American Wood Preservers

Koppers Company, Inc. Institute and Koppers

1400 Koppers Building Company, Inec.

Pittsburgh, Pa. 15219
Dated: October 18, 1988

Plaintirerg Motion for Summary Judgment. Accordingly, the
pPlaintifreg’ motion is deemed conceded. Federa)l Local Court
Rules of District of Columbia, Rule 108(b). Nonetheless,
Koppers and AWPI contend that defendantg have addresseq all
issues nNecessary to resolve plaintireg- Motion for Summary
Judgment in their Motion to Dismissg.



CERTIFICATE oF SERV{EE

Motion for
tirst-class postage Pre-paid ¢o




ATTACHMENT A

P 27 an.

STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES

o DIVISION OF wasTE MANAGEMENT
ARCH A. MOORE, JA. ‘ 1260 Groenbrier Street RONALD R. POTESTA

Charteston, West Virginia 283 Dirsctor
(304) 348-5935 ROBERT K. PARSONS

.September 19, 1988 RECEJ‘V’Eﬁ Oeputy Director

SEP 27 1988

Mr. J. J. Lawsor ENWRONMENTAL

Koppers Company, Inc. RESOURCES
P.O. Box 89
Green Spring, West Virginia 26722

Re: Facility Name: Koppers Company, Inc.
EPA Identification Number: WVD003080959
Denial of Hazardous Waste Permit

Dear Mr. Lawson:

The West Virginia Department of Natural Resources, Division of Waste
Managment (DWM) has made a final determination to deny a permit for storage
and treatment of hazardous waste in the two existing surface impoundments, and
treatment of hazardous waste in the existing land treatment unit (sprayfield).

As stated in our May 23, 1988 letter, the denial has been based on two
main deficiencies. First, the two surface impoundments and the land treatment
unit (sprayfield) are located within the 100-year flood Plain and therefore do not
meet the requirements of Section 12.1.7 of the West Virginia Hazardous Waste
Management Regulations (HWMR).  These units are not designed, constructed,
operated and maintained to prevent washout of hazardous waste by a 100-year
flood and you have not demonstiated to the Chief of DWM that procedures are
in effect which will allow the safe removal of waste before floodwaters would
reach these units. Second, the two surface impoundments are not installed with
liners and thus do not meet the requirements of Section 3005 (i) of the Resource
Conservation and Recovery Act (RCRA) as amended by the Hazardous and Solid

Waste Amendments of 1984 (HSWA).

We have reviewed M. Xerschner's July 13, 1988 comments and disagree
with cumment two (2). DWM muintains that the sprayfield is a hazardous waste
management unit since the Spraywater comes in contact with listed hazardous
waste in the impoundments. In order for it not to be a hazardous waste disposal
facility, the decant water would need to be delisted.



J. J. Lawson

Koppers Company Inc.
Page 2

September 16, 1988

The DWM is in agreement with comments number one (1), three (3) and
four (4) and acknowledges that these units may be in use until November 8,
1988. However, it must be understood that this termination will be effective
November 8, 1988 and at that time no further waste may be accepted at these

If you have any questions regarding this decision, please feel free to contact
Ximberly Pauley of this office at (304) 348-593s.

Sincerely,
A. Doucrlee 454
B. Douglas teele, Ph.D.

Chief

BDS/KP:h



ATTACHMENT B

@ Ilinois Environmental Protection Agency - P O. Box 19276. Springfield. IL 62794-927¢

217/782-6762
Date Received: June 13, 1988
Log #C-422

Refer to: 0778010002 -- Jackson County
Koppers
ILD00081 9946

RCRA-Closure - R E CE I VE D

September 8, 1988 )
SEP 12 1988

ENVIRONMENTA,

Koppers Company, Inc. RESOURCES

Attn: Mr. C. J. Mitchell, Plant Manager
P.0. Box 270

North Marion Street

Carbondale, I11inois 62901

Dear Mr. Mitchell:

The closure plan for the spray Trrigation field (a land treatment unit (D81))
at the above-referenced facility which was submitted by Mr. David R. Kerschner
of Keystone Envirommental Resources, Inc. has been reviewed.

Due to the following deficiencies, the plan has been disapproved.

1. It is the Agency's position that the spray irrigation area at the Koppers
facility in Carbondale, Il1inois is a hazardous waste land treatment unit
currently subject to the requirements of 35 IAC 725.

2. According to 35 IAC 725.110, land treatment units are disposal facilities
if waste is to remain in place after closure. Therefore, 1in accordance
with 35 IAC 725.210(b)(1), the requirements of 35 IAC 725.216-725.220
(which concern post-closure care) apply to the sprayfield, if waste is to
remain in place. Guidance for the preparation of an interim status

post-closure plan can be found in the enclosed document (Instructions for

the Preparation of Closure Plans for Interim Status RCRA Hazardous Waste

Faciliiﬁes) and 7n guidance documents pubTished by USEPA. A useful

guidance document developed by USEPA is entitled Guidance on Hazardous

a. The time at which a post-closure plan for a unit must be submitted to
the Agency (180 days prior to the date that closure is expected to
begin) is the same as the time at which a closure plan is to be
submitted. (See 35 IAC 725.218(e) and 725.212(d)(1)). Therefore, an

interim status post-closure plan must accompany any interim status
closure plan submitted for a land disposal facility.




@ llinois Environmenta] Protection Agency - p.o Box 19276, Springfield. L 627949276

Page 2

status period) 1f done so n accordance with 35 IAC 725.217(a)(2
35 IAC 725.218(g). (a)(2) or

The closure plan,.as submitted, diq not address the requirements of 35 IAC
725.380(a). Specifically, the Plan must address the following objectiveg
and indicate how they will be achieved.

b.  Control of the release of contaminated runoff from the facility into
surface water;

C.  Control of the release of airborne particulate contaminants cauysed by
wind erosion;

d. Compliance with 35 IAC 725,326 concerning the growth of food chain
crops.

The factors and methods which must be considered in addressing these
objectives are specified in 35 IAC 725.380(b) and (c). The closure plan
submitted is deficient ip that it did not address these-objectives, nor
did it take into consideration the referenced factors and methods. In
addition, 35 IAC 725.380(a) requires that a ‘post-closure plan be developed
1n conjunction with this closure Plan which addresses these same
objectives.

According to 35 I1aC 703.121(c); 1and treatment units that received wastes
after July 26, 1982 or that certified closure after January 26, 1983 must
obtain post-closure permits unless a closure by removal demonstration can
be made as provided for under 35 IaAC 703.159 and 703.160 (see INlinois
Pollution Control Board Docket No. R87-39 for these adopted regulations).
Thus, unless a closure by removal demonstration can be made for this land
treatment unit, a post-closure permit will be required for this unit. The
permit must address applicable 35 IAC 724 requirements regarding

) groundwater moni toring, (2) unsaturated zone moni toring,
3) corrective action and (4) post-closure care.

The groundwater moni tor{ing program to be carried out during the closure
period was not described. A review of the current interim statys
groundwater moni toring program for the sprayfield indicates that the



@ [llinois Environmental Protection Agency - P.O. Box 19276, Springfield. IL 62794-927¢

Page 3

following deficiencies exist in the program (as it relates to the closure
requirements of 35 IAC 725):

a. The unit is currently in assessment, which indicates that the unit
- may be affecting the local groundwater quality. Thus, it may be
difficult for Koppers to (1) demonstrate “clean closure”, (2) Justify
a shortening of the post-closure period (as described in Item 2.b
agove;, or (3) demonstrate Closure by removal (as described in Item 5
above). . :

b. The system is inadequate to meet the groundwater assessment
requirements of 35 IAC 725.193, Specifically, additional moni toring
wells are necessary to accurately determine the rate of extent of
contaminant migration.

c. :n acceptable assessment program has yet to be submitted to the
gency.

d. ' The current wells are constructed of PYC. Given the nature of PYC in
a creosote environment, these wells would not be able to maintain
their structural integrity during the entire post-closure period.

e. All the current monitoring wells associated with the sprayfield are
screened in the shallow silty clay beneath this unit. However, the
results of assessment studies and the on-going remedial investigation
at other parts of the facility indicate that contamination at this
site is not limited to this shallow unit. Specifically,
contamination has been found in zones lower than the one moni tored at
the sprayfield. 1In addition, two of the lower zones (the zones
moni tored by the B and D serjes of wells) are much more permeable
than this shallow unit, and thus they provide an excellent pathway
for horizontal contaminant migration. Therefore, additional wells
must be installed to monitor the groundwater in deeper zones beneath
the sprayfield;

f. Al wells associated with the sprayfield monitoring program should be
analyzed for the constituents listed in 35 IAC 724, Appendix I (as
adopted by the I11inois Pollution Control Board on June 16, 1988
(Docket No. R87-39)).

7. DESCRIPTION OF THE FACILITY -~ The plan should describe the type of
industry, Standard Industrial Code (SIC Code), products, location, size
and other general, summarized information regarding the entire Koppers
facility in Carbondale, I11inois. The plan must address and identify each
hazardous waste management unit at the facility. According to Agency
files four (4) surface im oundments, two (2) waste piles, one (1) land
treatment area and one (1 container storage area are used for the
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10.

Management of hazardous waste at this faciiity, Please note that a
closure plan for the surface impoundments need not accompany any
resubmittal, as the Agency has received and reviewed a closure plan for
this unit under a Separate action.

DESCRIPTION Of THE WASTE MANAGEMENT UNITS - Describe each hazardous waste
management unit at the facility (Tdentified in Item 7 above) and provide
the process code and unit of measure code from the Part A (i.e., S01-1000

gal.). Include waste types for each unit (by standard chemical name and
EPA Hazardous Waste No.), time period of use{ dimens{ions, tOpOgrap::, soil
types (as appropriate), and any other relevant matters. Identify these
units by reference to 1ine numbers on the Part A application. Plans for
closure must address al} units on the Part A application. If some of the
unit(s) will not be cTosed until some date in the future, Tdentify those
units and their expected date of closure. A copy of the following
documents should be included in the closure plan:

. the original Part A application (EPA Forms 3510-1 and 3510-3);

MAP OF FACILITY - The Tocation of the Koppers facility on a topographic or
county map should be provided, plus a more detailed scaled map or diagram
of the entire Koppers facility, with each hazardous waste management unit
mentioned in Item 7 clearly located and identified. Map scale must be
specified. The location of the facility must be provided with respect to
township, range and section.

DETAILED DRAWING OF THE UNIT(S) - submit a Plan view of each of the units
mentioned in Item 7, showing d mensions, appurtenant structures and
relationship to other points or structures on the facility property, at a
minimum. The scale of the drawing must be specified. (The map should be
of scale one inch equal to no more than fifty feet.)

a. The following deficiencies are noted regarding the detailed drawing
of the sprayfield which Was provided in the closure plan:

1.  The system used to transport wastewater from the impoundments to
the spray field must be identified and described in drawings of
the sprayfield. The distribution system present in the
sprayfield must also be Tdentified in these drawings.

2. The boundaries of the Spray irrigation field were not designated
in Figure 1.
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11. LIST OF HAZARDOUS WASTE - Provide a complete, detailed 1ist of hazardous
wastes (chemical name and EPA hazardous waste number) treated, stored or
disposed of at each unit mentioned in Item 7. Trade names or common names
shogld not be used when generic chemical Names are available. Provide the
maximum inventory of wastes treated, stored or disposed of at each unit.

12. SCHEDULE FOR CLOSURE - The owner/operator must complete all closure
activities in accordance with the approved closure plan and within 180
days after receiving the final volume of wastes or 180 days after approval
of the closure plan, if that is later. The proposed plan does not meet
this requirement (see 35 IAC 725.213(b)).

Closures requiring time periods longer than the above, including
extensions after the closure plan approval, must be reviewed and approved
by the IEPA. Such extensions can only be granted if it {s demonstrated
that the concerns set forth in 35 IAC 725.213(b)(1) and (2) are met.

13. SAMPLING PLAN-AND ANALYTICAL METHODS - As specified in 35 IAC

. c » rémoval ot contaminated soil is one method that can be used
to meet the closure/post-closure objectives of 35 IAC 725.380(a).
Although the closure plan does not specify soil removal, it appears as
though Koppers feels that through biodegradation, no contaminated soil
will remain at the sprayfield. To properly demonstrate that no-
contaminated soil remains in the area, a soil sampling and analysis must
be developed. Section V.E of the plan describes the proposed procedures
for making such a demonstration. However, a number of deficiencies exist
in this proposal:

a.  All samples which are to be taken must be handled in accordance with
40 CFR, Part 261, Appendix III or the sofl volatile sampling
procedures which are included in the Agency's closure plan
instructions (enclosed) as Attachment 7.

b. Parameters to be analyzed. While the hazardous constituents
associated with KOOl wastes were proposed, several other constituents
have also been detected in the groundwater at this facility, and
there are also several more hazardous waste constituents in
wastewaters from the wood preserving industry. Soil samples
collected during closure must also be analyzed for these constituents.

€. Location of samples (horizontal location and depth). Four samples
for a three-acre area is insufficient. A grid system as described in
the Agency's closure plan instructions should be established for

sampling purposes.
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be based on the minimum amount of soil necessary to al]
required chemical analysis of the sample. i ow for the

e. Analytical methods. Test methods descriped 1n.th i
SW-846 must be followed. e latest edition of

f. Evidence must be provided that the laboratory conducting the analyses
has a quality assurance/quality control plan which meets the
requirements of SW-846.

g. A clear statement of the proposed “clean® level for sofl. Page 2 of
the closure plan states “Results [from the analysis of soil samples]
will be evaluated to determine if KOOl constituents are present at or
above levels of human health or environmental concern.” The
procedures to be used in making this evaluation and the actual levels
which will be used must be provided for review and comment.

14. DESCRIPTION OF EQUIPMENT CLEANING - Any equipment, including heavy
earth-movers or smaller tools, should be scraped and washed to remove
waste residues. The residues should be managed as hazardous waste, and
this cleaning and management should be described in the closure plan.

a. In addition to flushing the distribution 1ines and spray heads, the
outside of the distribution system must be properly decontaminated.
The rate at which flushing will take place must be described.

15. Attachment 6 of the enclosed closure plan guidance document must be used
in certifying closure of the spray field. In addition, a closure
documentation report as described in Pages 12 and 13 of this guidance
document must accompany the certification of closure.

16. Provisions must be made to meet the requirements of 35 IAC 725.216 and
725.219,

17. The following deficiencies are noted in regards to the cost estimates
provided on Page 4: -

a. Cost estimates must be provided for a thirty year (minimum)
post-closure period;

b. Unit costs associated with decontamination of the distribution system
must be provided;

C. Justification for all values used in computing the cost estimates
must be provided (unit costs and amount of material/labor required).
Please keep in mind that these estimates must be based on third-party

costs;
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d. Data evaluation and certification by an engineer would seem to
require more than sixteen (16) hours for each activity,

Please note that the modified cost estimates should also take into account
any modifications made to the closure plan.

18. As indicated 1in Items 7-11 above, closure plans for al] the RCRA regulated

owner/operator. Please note that this information 1s not needed for the
surface impoundments, as a closure plan for these units was received under
separate cover.

Pursuant to 35 IAC 725.212(d)(4), you must submit a complete, revised closure
plan (one original and 3 copies) within thirty (30) days which adequately
responds to the above noted comments. Failure to submit a revised plan within
thirty (30) days of the date of your receipt of this letter will be considered
non-compliance with the interim standards of 35 IAC, Part 725, Subpart G --
Closure and Post-closure and Subpart H -~ Financial Requirements. For your

convenience, the Agency i's enclosing a document entitled Instructions for the
Preparation of Closure Plans for Interim Status RCRA Hazardous Waste Facility
which will provide the necessary guidance for deveToping a closure plan for
the spray irrigation area.

Should you have any questions concerning this matter, please contact Jim Moore
at 217/782-9875.

Very truly yours,

Taurencg bWIE T

Lawrence N. Eastep, P.E., Manager
Permit Section
Division of Land Pollution Control

LWE:JKM: rd2286j /84-90
Enclosure

cc: Marion Region
Division File
Andy Yollmer
David Kerschner
USEPA Region V -- Mary Murphy
Jim Moore
Compliance Section -- Cindy Davis
USEPA Region V -- Chuck Wilk
Enforcement
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BEFORE THE MISSISSIPPI DEPARTMENT OF
- NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN TEE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

Complainant,

Ve

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

L1

L1

: ORDER NO. 1440 88

SWORN PETITION REQUESTING A HEARING

Dean A. Calland, Esquire

Donald C. Bluedorn II, Esquire

Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center

Pittsburgh, Pennsylvania 15222

(412) 394-5400

Counsel for Respondent,
Koppers Company, Inec.



BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

Complainant,

ORDER NO. 1440 88

v.

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

SWORN PETITION REQUESTING A HEARING

Koppers Company, Inc. ("Koppers"), by and through its
undersigned attorneys Babst, Calland, Clements & Zomnir, P.C.,
hereby files this Sworn Petition Requesting A Hearing pursuant to
Section 49-17-41 of the Mississippi Code Annotated (1972), and in
support thereof states as follows:

1. Koppers owns and operates a wood preserving plant
located in Grenada County, Mississippi. The wood preserving
process involves the impregnation of wood with chemicals designed
to protect it from the damaging effects of the elements and from

attack by insects and microorganisms.



2. One of the wastesﬁreams generated by wood
preserving plants is "process wastewater" containing dissolved
and suspended materials and constituents of creosote and/or
pentachlorophenol in low concentrations. In most such plants,
the final step of the wood treating process is the separation and
recovery of wood treating solution from the process wastewater.
The process wastewater is introduced into oil/water separators
for initial screening, then through wastewater basins for final
settling. As the process wastewater flows through the wastewater
basin, suspended solids and bacteria settle on the bottom of the

basin to form a layer of "bottom sediment sludge."

3. This bottom sediment sludge has been designated as
the industry-specific hazardous waste KO0l by the United States
Environmental Protection Agency ("U.S. EPA") pursuant to the
federal Resource Conservation and Recovery Act ("RCRA"). 40
C.F.R. § 261.32. The U.S. EPA considered listing the process
wastewater as a hazardous waste, but decided not to do so because
there is insufficient data to justif} the listing. 45 Fed. Reg.
33084 (1980); 45 Fed. Reg. 74884, 74888 (1980). Thus, the botgom
sediment sludge would be subject to the provisions of Sections
17-17-1‘35.553. of the Mississippi Code Annotated (1972), but the

process wastewater would not.



4. In the past, Koppers 6perated @ process wastewater
treatment system such as the one described above. After the
process wastewater had passed through the oil/water separator and
the wastewater basin, the treated nonhazardous water was then
dischéiged onto a spray irrigatipn field for final disposition.
No K001 or other RCRA hazardous waste was ever discharged onto
the spray irrigation field. Indeed, it was a design
impossibility for the K001 to ever reach the discharge point to

the spray irrigation field.

S. On July 18, 1988, Koppers ceased operation of the
wastewater basin and Spray irrigation field, By July 29, 1988,
all K001 had been removed from the wastewater basin and has been
disposed of in accordance with all applicable laws, rules, and
regulations. A closure plan has been submitted for the
wastewater basin and the unit will be closed in accordance with

the approved plan.

6. By cover letter dated July 29, 1988 and addressed
to Keystone Environmental Resources, 1Inc., a subsidiary of
Koppers, the Mississippi Department of Natural Resources Bureau
of Pollution Control ("Bureau") issued to Koppers Administrative
Order No. 1440 88 ("Order"), a true and correct copy of which is
attached hereto as "Exhibit A." The Order and cover letter were
received by Keystone Environmental Resources, Inc. on August 3,

1988.



7. The Order states thaﬁ the spray irrigation field
"treats . . . the listed hazardous waste KO001" and is therefore
subject to regulation as a hazardous waste management unit. The
Order further requires Koppers to submit an updated Part A permit
application for the spray irrigagion field by Aﬁgust 7, 1988; to
cease operation of the wastewater basin (surface impoundment) and
spray irrigation field on or before August 8, 1988, unless a
national variance to the "Land Ban Restrictions” is issued for
K00l; and, to submit a "Part B permit application for a post-
closure permit" for the spray irrigation field on or before

November 8, 1988.

8. At the time the Order was issued to Koppers, the
spray irrigation field and wastewater basin had been completely
removed from service. Moreover, the spray irrigation field had
never been used to treat, store, or dispose of K001, or any other
RCRA hazardous waste, and therefore was not a "hazardous waste
management unit." Accordingly, the Order is improper and
unlawful in several respects, including but not limited to the

following:

a. Requirements 1 Ahd 3 of the Order are improper
and unlawful because the spray irrigation field
does not require, and never has required, a RCRA

hazardous waste permit;

-4~



b. Requirement 2 of the Order is improper and
unlawful because the "Land Ban Restrictions" are
not applicable to either the spray irrigation
field or the wastewater basin. RCRA §§ 3004(4d) &
(k), 42 U.S;C.A. §§ 6924(d) & (k)(West Supp.
1988). -

9. Requirement 2 of the Order is improper and
unlawful because the "Land Ban Restrictions” have been stayed by
the United States Court of Appeals for the District of Columbia
Circuit. A true and correct copy of the Petition for Review
challenging the restrictions and the court order staying the

restrictions are attached hereto as "Exhibit B."

10. The "Land Ban Restrictions” upon which the Order
is based were not yet promulgated at the time the Order was
issued and, to date, have not been published in the Federal
Register. For this reason among others, issuance of the Order
deprives Koppers of its constitutional right to due process and

affects an unconstitutional taking of private property.

1ll. The Bureau does not have the authority to issue

orders requiring compliance with the "Land Ban Restrictions."



12. Operation of the éptay irrigation field and
wastewater basin never posed a danger to the environment or to
human health, safety, or welfare. Neither the K001 bottom
sediment sludge nor any other RCRA hazardous waste was ever
discharged to the field. The only material éischarged to the
spray irrigation field was the treated nonhazardous process
wastewater. The spray irrigation field and wastewater basin were
operated for years with the Bureau's knowledge and tacit
approval. Indeed, the Bureau acknowledged that "neither the
surface impoundment nor the spray field appear to be the source
of groundwater contamination at the Koppers Grenada Plant."

Letter from J. Hardage to C. Markle, February 10, 1987.

WHEREFORE, Koppers respectfully requests that the
Commission hold a hearing on the Order and issue a final order of

determination consistent with the above discussion.

Respectfully submitted,

Dean A. Callén%, Esqguire

Donald C. Bluedorn II, Esquire

Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center

Pittsburgh, Pennsylvania 15222

(412) 394-5400

Counsel for Respondent,
Koppers Company, Inc.

Dated: August 16, 1988



BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

(1]

Complainant,

v. ORDER NO. 1440 88

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

APFIDAVIT

COMMONWEALTH OF PENNSYLVANIA ¥
COUNTY OF ALLEGHENY

Before me, the undersigned authority, personally
appeared DEAN A. CALLAND, Esquire, who, after being duly sworn by

me according to law, deposed and said as follows:

1. I am a shareholder in the professional 1legal
corporation of Babst, Calland, Clements & Zomnir, A Professional
Corporation, and represent Koppers Company, Inc. in the above-~

captioned matter.



2. The facts contained in the foregoing Ssworn
Petition Requesting A Hearing are true and correct to the best of
my- knowledge, information, and belief and are based upon reliable

sources.

3. I am providing this Verification on behalf of
Koppers Company, Inc. because the individuals with personal
knowledge of the facts are outside the jurisdiction or are

otherwise unavailable within the time allowed for filing the

DEAN A. CALLAND ;

Petition.

Sworn to and subscribed
before me this 16th day
of August, 1988.

Y| M

Notary Public

My Commission Expires: 3-¢-/9
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MISS!IS51PPI DEPARTMENT OF NATURAL RESVURCES
Bureau of Pollution Contro} o tag
P. O. Box 10385
Jackson, Mississippi 39200
(601) 981-6171 )
‘S

July 29, 1988

.CERTIFIED MAIL NO. P 125 261 162

Mr. Robert J. Anderson
Keystona Environmental
Resources, Inc. )
836 Seventh Ave., Suite 1980 .
Pittsburgh, Pennsylvania 15219

Dear Mr. Anderson: T
Enclosed 1s Administrative Order No. 1330-88, which has been issued by the
Mississippl Department of Natural Resources 33 a result of cartain’envirén-
mental problems regarding Koppaers Company, Inc., Tle Plant, Mississippl.
Your cooperatlon In carrying out the provisions of this ‘order is encouraged. -
As you know, appeals can be taken In'accordance with State law.

If you have any questions in this matter, please contact Mr. pa\'u' Bockelmann

at telephone $601/961-5171.
y.

Charles H. Chisolm
Bureau Diréctor

CHC :mh

Enclosure



mmmsstssmxma
NATURAL

BUREAU OF POLLUTTON CONTRX,

IN THE MATTER OF;

MISSISSIPPI DEPARIMENT OF

NATURAL RESQURCES

COMPLADANT

Vs, - oremo, 1440 88

KOPPERS COMPANY, INC,
MS0007027543

RESFONDENT -
ADMINT STRATIVE GROER

Under the authority of Section 49-2-13, Mississippi Code of
1972, the above styled cause came on this date for consideration and
the Executive Director, hwmqhudmmidctdthnm. findg
as follows: '

1.

The Respondent, Koppers Coanpany, Inc., located in Tie Plant,
Grenada County, Mississigpi, owns and Oparates a wood preserving
plant which qﬁnntu and subsequently manages hazardous wasts, and,
as such, lsnbjccttctheprwhimsotunotthhmt-
governing the treatmant, storage, and disposal of hazardous wasta,
the same appearing as Section 17-17-1, et. seq., and the rules amt
regulations of the Mississippi Comission on Natural Rescurces.

2.
Respondent operates a spray irrigation field at its Tia Plame
| faduty\md\emtdmuﬂtmu,bybtadagrmum. the listed
hazardous weste X001, and, as such, the spray irrigation fleid is a
mmmmmzmjmbmmmm
spplicable parts of the Mississippi Razardous Waste Managemant
Regulations OMBR).



N

Part 2% :.' the Mississippi Bazardous Waste jgs, ;.’lt
Regulaticng reuires that auhnmmmtmlnh
included in Part A of the facilicy's pemitt application,

Wmmwxmmmayhrmummmmm
A of its permit application.

.

Land Ban Restrictions (40 R Pare 263, MR Part 268) for the
£1rst third scheduled vastes, Alch include the Liated hazardoc
vaste K001, have been proposed and are scheduled to becams offective
on August 4, 1988. If the Land Ban Restrictions are pramilqted as

wvastas, ummmamaxotmxmmmthu
after August 8, 1988 witheut pretreatmant by incineration or
euivalent tachrology to specific standards,

s.
Prenises consldered, the Bxacutive Director finds that
Whmmtv!ohua\otrmznotthw
nmmuumtm.mmmmzmmm
mammuﬁmm1meumamgummm-
caq:hhhnlpou-chnpnltlwumumhu-w
ixrigation fisld,

mmmmx.mmmemmm
o!hspaﬂa;t'llxhalmmnhntulnvm
fuldmorbﬁnﬂ'l\uqun 8, 1968, If a nations) capacity
mumugnummmmmmmmx
m&.mzutmopuum of the spray



irrigaticn field and surface {impoundnent before
: o o 8, 1998. o o=

3 mzhlli.lmliﬁta
cavwplate Part B application 2 post-closure pemit for
the spray irrigation field.

IT IS FURTHER OFDERED AND ADJUDGED that Respondent, if axgrisved
by this Order, dunfueampeuumviththhamdnimlna
tirsly manner as provided by Section 49-17-41, Mississippi Code
Avotated (1972), in which Respondent shall set. forth the grouwnds
mdmmﬁaruidm»inintuﬂdﬂllnktozaha:!nqthlm.

SO ORDERED, this the 244 day of s 1908, by
the Executive Director of the Mississippt of Matural
Rescurces.

MISSISSIIPPY DEPARDENT OF
NATURAL RPSOURCES

BYs
DIRECTOR



EXHIBIT "B"



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
CHEMICAL MASTE MANAGEMENT, INC., ;
- ?oele;ono:. ;
v. )
; Ne.
URITED BTATES ENVIRONMENTAL )
PROTECTION AGENCY, ;
' Respondent. g_
EEXITION FOR REVIEM

Chemical Waste Management, Inc. hereby petitions this
Court, pursuant to section 7006 of the Resource Conservationa
and iicev.ty Act ("RCRA®), 42 U.S.C. § €976, and Rule 13 of the
Federal Rules of Appellate Procedure, for review é! the final
rule promulgated by the United States Environmental Protection
Agency (°"EPA") entitled "Land Disposal Restrictions for First
Thizd Scheduled Wastes.® These regulations were signed by the
EPA Administrzator on August 8, 1988.
Respectfully submitted,
— : .
7.

" 0f Couagels -

J. Brian Molloy
Joan 8. Berastein Mary F. Edgar
Roger C. Zehntner James P. Rathvon
Philip L. Comella Douglas H. Green
CHEMICAL WASTE MANAGIMENT, INC. PIPER & MARBURY
3003 Butterfield Road ' 1200 19¢th Street, N.W.
Osk Brook, Illinois 603521 Suite 800
(312)218-1300 Washington, D.C. 20036

(202)861-3900
Attorneys for Petitione:r



Hrited States Qourt of Appeals

108 Tt DISTRICT OF COLUMEIA ciacurr

No. 8s-1s01 September Term, 1987

Chemical Waste Management, Ine.,

' tates Court of Appeals
- Petiticner ugﬁisomumu:p uza
v. : FLED Auzo 1988
United States Environmental CONSTANCE L. DUPRH

Protection Agency,
Respondent

ERTORE: Buckley and Sentelle, Circuit Judges

QRDRA

Upon consideration of petiticner's motien for stay pending
reviev, it is

ORDERED on the court's own motion that respondent’'s order
under review in this actien de stayed pending further order of
the court. This stay vill give the court sufficient oppertunicy
to consider petiticner's meotion for stay pending appeal. l.:l

3

(1887), It is

FORTEER OCROZRRD that respondent file a response to the
motion for stay by 4:00 p.s., Friday, Augugt 12, 1988, and
petitioner file its reply, if any, By 4100 pP.32., Monday, August
15, 1968. The parties are directed to hand deliver and hand
serve their pleadings.

Par Curian



CERTIFICATE OF SERVICE

- I hereby certify that a true and correct copy of the
foregoing Sworn Petition Requesting A Hearing was served by first
class U.S. Mail, postage ptep;id,_this 16th day.of August, 1988,
upon J. I. Palmer, Jr., Executive Director, Mississippi
Department of Natural Resources, Bureau of Pollution Control,

P.O. Box 10385, Jackson, Mississippi 39209.

BABST, CALLAND, CLEMENTS & ZOMNIR,

P.c.

By MM
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m UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
s,

~ : REGION IV

343 COUR.TLAND STREET
ATLANTA GEORGIA 30363

RCRA-84~-16-R
BROWN WOOD PRESERVING O0., INC.

Respondent

Ve Vg N’ S’

CERTIFICATION COF SERVICE

In accordance with § 22.27(a) of the Qonsolidated Rulss of Practice
(40 C.F.R. Part 22), I hereby certify that the original of the Initial
Decision by Hon. Thams B. Yost was served on the Hearing Clerk (A-110),
U.S. Environmental Protection Agency, 401 "M" Strest, §.W., Washington, '
D.C. 20460, along with the official Agency record and file of this prooeeding
(service by certified mail return receipt requestsd); and that trus and
correct copies of the foregoing Initial Decision were served on the parties
as follows: Andrea E. Zelman, Esquire, U.S. Environmental Protection Agency,
Region IV, 345 Courtland Street, Atlanta, Georgia 30365 (service by hand-
delivery); Thamas H. Brown, Sirote, Permutt, Friend, Friedmn, Held &
Apolinsky, P.C., Fost Office Box 55727, Birmingham, Alabmma 35255; David R.
Berg, Esquire, Stanley M. Spracker, Esquire, Carmen M. Shepard, Esquire,
Weil, Gotshal & Manges, 1101 Fourteenth Street, N.W., Washington, D.C. 20005;
and Walter G. Talerak, Esquire, mmmmm.m
International Building, Suite 405, 1945 Qld Gallows Road, Vienna, Virginia
22180 (service by certified mail return receipt requested).

mwmm.wm-mayumxm

\%MWZK//

“ FRegional Hearing Clerk




\Jul/"1 3110

-~

LY
A P

v X
Um( 3
\ZL: s

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

IN RE RCRA 84-16-R

BROWN wOOD PRESERVING-COMPANY, INC. BRIEF OF APPELLANT

)
)
)
)
Respondent. )
)

I. INTRODUCTION

This is an appeal from an Initial Decisjon of the Aamin-
istrative Law Judge ("ALJ") dated May 30, 1986 in the above-reterencec
matter. 1In the decision, the ALJ dismissed the Complaint and Complianc
Order issued to Respondent, Brown Wwood Preserving Co., Inc. ("Brown
Wood") by Appellant, u.s. Environmental Protection Agency, Region Iv
(*EPA"), pursuant to Section 3008 of the Resource Conservation ang
Recovery act ("RCRA"), as amended, 42 u.s.c. §6928. As will be set
forth in more detail herein, Appellant asserts that the ALJ incorrezcly
’interpreted regulatory language so as to improperly determine the .

regulatory status of the Brown wood facility.

II. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

A, Whether the aLJ improperly interpreted the regulatory

definition of a "tank".

B. Whether the ALJ improperly interpreted language contajnes

in the regulatory detinition of "sludge”.
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III. STATEMENT OF THE NATURE OF THE CASE AND FACTS RELEVANT
TO THE ISSUES PRESENTED FOR_REVIEW
\ .-— '— ———

A. Relevant Facts

Alabama, utilizing crsosote in its treatment Process. 1iIn the 12705,
in an attempt to comply with the Clean wWater Act, Brown wood developed
a system for the ﬁreatment of the process water used in jts wood pre-
serving process. That system includes settling and flocculation
tanks, followed by sfndbed-filtration, a holding pond, ang finally

a spray irrigation fielé.. It is the regulatory statusg of the last
three unitsg --the filter, pohd and field-which are at issue in this

proceeding.

of RCRA, 42 U.S.C. §6930. 1np its noﬁification, 8rown_Wood stated
that it did or would generate hazardous waste listed at 4¢ C.F.R.
§261.32 as "K0O0l-bottom sediment sludge from the treatment of waste-~
waters from wood ptehetving Processes that use creosote and/or pen-
tachlorophenol.* (EPA Ex. 1-a) On November 18, 1980, Brown Wood
submitted to EPA, and amended °n January 29, 1981, a Part a permic
application ag required by Section 3005 of RCRA, 42 u.s.c. §6925.

In its permit Spplication Brown Wood stated that it did or would
treat, store, or dispose of hazardous wastes. Specifically, Brown
Wood stated that it did or would dispose ot its KOQI sludge by

lang application. (EPA Ex. 1, .o EE' 10) on June 11, 1931, the
Vice-President of Brown Wood re j .mined the detinitions for trea:zing,

storing, or disposing of hazardous waste and intormed EPA that the



(EPA Ex. 2, Tr. 352)

Pursuani to Section 3006(c) of RCRA, 42 u.s.c. §6326(c),
the State of Alabama was granted Phase I Interim Authorization on
February 21, 1981, and became authorized to entorce its Hazardous
Management Regulations of 1978, as amended. Thus, the State regula-
tions referred to above were applicable to Reséondent in lieu of the
comparable federal requirements. However, on August 1, 1984, Alabana
was denied Final Authprization for its hazardous management program,

and Phase I of its interim-authorization reverted to EPA. Therefore;

("ADEM"),

B. Nature of the Case

the case. 1In short, Appellant, in itsg original and Amended Complaint
and Compliance Order, charged Brown Wood with violations of RCRA
interim status standards for owners and operators of hazardous waste
treatment, storage, and disposal ("TSD") facilities, including tne
failure to have a groundwater monitoring program, closure plans, and
the failure to demonstrate compliance with the appropriate tinancial

responsibility requirements.

Brown Wood, in its Answer and at the hearing held on tn:s
matter, argued that it did not treat, store, or dispose of hazaraouus

waste, and was therefore not subject to the interim status stanaards



applicable to TSD-faqilities. Specifically, Brown Woocd argued that
the tfeatment of précess water in jits holding pond and on its spray
irrigation field.did not genefate K001 sludge. Further, Brown ¥oog
argued that a sandbed filter with four wooden sides and a clay bcrrom
met the regulatory definition of a "tank," and that Brown Wood there-
fore was not in violaﬁion of the RCRA regulations when it operated
such a unit without groundwater monitoring, and when it closed

the unit without.a closure or post-closure plan. The ALJ, in his
Initial Decision. agreed with those assertions and, therefore,

dismissed the EpPaA Complainé.

IV. ARGUMENTS

A. THE ALJ_INCORRECTLY INTERPRE ED_THE REGULATORY DEFINITION
OF A TANK BY CONCLUDING THAT _BROWN WOOD'S SANDBED
FILTER MET THAT DEFINITION.

At pages 16-18 of his Initial Decision, the ALJ discussed
a wooden sandbed filter previously utilized by Brown Wood, and deter-
mined that the unit met the definition of.a “tank" as set forth at
40 C.F.R. §260.10. a hazardous waste management unit which meets the
definition of a tank is exempt from compliance with certain
interim status standards, including the requirement of groundwater
monitoring. See, e:9. 40 C.F.R. §265, Subparts F and J. The

regulatory definition provides:

- "Tank® means a stationary device, designed

to contain an accumulation of hazardous waste
which is constructed primarily of non-earthen
materials (e.g. wood, concrete, steel, plastic)
which provide structural support.

40 C.F.R. §260.10

Appellant, at the hearing in this matter and in its oriers,

maintained that the terms "provide structural support” require that the
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constructed unit be able to Support itself absent surrounding
earthen materials. 1In fact, EPA has consistently interpreted the
definition in this manner and jn fact has so informed the regulated
community. See, €:g- 49 Fed. Reg. 44719 (November 8, 14y4) whicn
provides: '
In applying this definition, the Agency has.
pProvided guidance that a unit jg to be evaly-
ated as if it were freestanding and filled to
its design capacity with the material it is
intended to hold. If the walls or shell of the
unit alone provide sufficient Structural support
to mafntain the Structural integrity of the

unit under these conditions, the unit is con-
sidered to be a tank. Alternatively. if the

unit is not capable of retaining its Structural
integrity without Supporting earthen materials,
it is considered to be a surtace impoundment.

The ALJ, at page 17 of hijsg Initial Decision, asserts that
"Obviously, the Agency's position on this matter is at oads with tne
written definition of a tank as it appears in the regulations...",
.n fact, the contrary is obvious, as the Agency's position is consis-
tent with the regulatory language. The ALJ and Respondent attached
great significance to the portion of the definition requiring
a tank to be constrncted of “primarily non-earthen materials."”

The position of the ALJ and Respondent implies that as.long as
the unit is go constructed, it is a tank. This position ignores tne
fact that the regulations require that those non-earthen materiajs

must, pursuant to the definition, provide structural support. Thus,

a unit which is reljant upon surrounding earther, materials for its



structural support ié not, by definition, a tank.i/

Appellant's position is likewise consistent with that
of the State regulatory agency in this matter, the Alabama Department
of Environmental Management (ADEM), which notitied Brown Wood as
early as September 28, 1982, that its sand filter beds dig not meet
the regulatory definitjion of a tank. See e.g.. Resp Ex. 11, in which
an ADEM representative notified Brown Wood that "[s]ince the sand
filtration units are not "tanks" as defined by the regulations, they

would require groundwater monitoring as surface impounaments. " In

fact. it was at the suggestion of ADEM that Brown Wood concreted 1ts

tion. See Resp. Ex. 13, 21, 22, and 30. It is interesting to note
that it was not untjil after Brown Wood had taken such action and then
learned that the regulatory agencies considered it ljable for

failing to comply with certain interim status standards before the
unit was altered so a8 to be exempt from such requirements, that

- Brown Wood began to argue that the previous unit had met the detini-

tion of a tank.

In addition, Appellant feels compelled to protest the ALJ's
dismissal as irrelevant the fact that Brown Wood's previous tilter

bed was not in fact containing its accumulation of hazardous waste, as

17. 1t is incorrect to state, as the ALJ does at page 17, that “ail

of the witnesses agreed that the wood sides Ot the original sana
filter do provide Structural support.® In ract. the EPA witness tes-
tified that they did not agree with that position. See, e.g. Tr. 254.
Rather, the EPaA witnesses maintained that the wooden sides ot the 3rown

support. 1d.



2 tank by definition must be designed to do. See Initja}
Decision, p. 17. - The ALJ correctly asserts that even tanks
consisting of steel will on Occasion leak; however, such a pPossibility
does not relieve an owner/operator of the responsxb111ty to design
a tank with the purpose of containing its waste. It is not, as the
ALJ states at page 17 of the Initial Decision, the Agency's position
that a filter with a clay bottom cannot, under any circumstances, be
considered a tank. Rather, it is the Agency's position that there
is a factual issue ad to whether the bottom of the Brown Wood fllt:r
was actually part of a constructed unit designed to contain waste
or was, in the altetnative,_merely a natural topographic depres-
sion, man-made excavation or diked area in the natural clay at the
site. The latter interpretation would Suggest that the unit more
closely met the definition of a surface impoundment as set forth at
40 C.F.R. §260.10, which was the assertion of both ADEM and EPA. The
evidence demonstrating that the unit at the Brown WOoa site was in
fact leaching contaminants into the environment supports the position
of the agencies that the unit should be treated as a surtace impound-
ment, thus subjecting it to the requirements designed to minimize
just such damage from such units.

Further, the ALJ attaches significance to the fact that the
Brown Wood sandbed filter was specifically designed so as to allow
wastewater to drain from that unit into a holding pond, and suggests
that such a process renders "ludicrous® the Agency's contention
that it is relevant that the may.not have been containing its

waste. Again, Appellant must *+ inree with the ALJ's assertion.



Respondent has asserted that its fjilter was designed with a collection
manifold at the bottom, from which wastewater flows into a holding
pond. Appollant.fails to recognize how this would impair the
Agency's position. There is an obvious and distinct difference
between wastewater fi;tering into a collection manifold; ang contamina,
leaching into the groundwater. While both may be occurring at the
same unit, the latter occurrence would still suggest that ﬁhe unit
was not properly designed so as to contain its waste.

Appellant yrges the Administrator to modify or set
aside the conclusion of- the ALJ that the original wood-sidegd sand
filter utilized by Brown Wood as part of its treatment system met
the definitioﬁ of a "tank" as set forth in the regulations. Further,
Appellant asks that the Administrator 'remand this matter to the ALJ
for a determination, or exercise his own discretion to make a deter-
mination as to the appropriateness of the civil penalty assessed
for Brown Wood's failure to comply with requirements -applicable to

that unit.

B-  IHE ALJ _INCORRECTLY INTERPRETED THE MEANING AND EFFECT OF
LANGUAGE CONTAINED IN THE REGULATORY DEFIRITION OF SLLG E.
LANGUAGE CONTAINED S

)

The ALJ determined that Appellant did not satisty its
burden of proof in demonstrating by a preponderence of the evidence
that RCRA and its regulations are applicable to the holding pond
and spray irrfgation field in use at the Brown Wood facility. The
ALJ, in the Initial Decision, expressed a number of reasons for
this conclusion without a Clear exposition as to which reason was
controlling. One such reason was his determination that those

units were exempt from RCRA regulation because of language in the



definition of "sludge* excluding from that definition “"treated
effluent from a wastewater treatment plant." (See pp. 19-2¢ and 36

of the Initial-Decision)-

intended to regulate, Although it does nNot appear to be the basis
for the outcome of the Initial Decision in this matter, the ALJ's
interpretation of thg definition of sludge could have a determinatijve
effect on other Agency proceedings. Further, neither party to the
instant_ptoceeding argued thgt the language quoted above had any
relevance ﬁo the outcome of the case. As a result, neither party
provided testimony or briefs on this point. Thus, the ALJ decided
a2 matter which was not properly before him and deprived the parties
of an opportunity to testify to and brief this important issue
which could have a significant impact on many actions taken by the
Agency. For these reasons, Appellant urges the Administrator to
set asjide the ALJ's findings and conclusions with regard to this
matter so as to prevent a detrimental precedential etfect. If the
Administrator chooses to modify the findings and conclusions regarding
this matter, Appellant urges that he adopt the findings and conclusions
set forth by the Agency in the discussion below.

At pages 19~20 of the Initial Decision, the ALJ discusses
the regulatory definitién of "sludge” and its relevance to the waste-

water treatment system at the Brown Wood facility. 40 Cc.F.R. §26u.10

provides:
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"Sludge” means any solid semi-solid, or
liquid waste generated trom a Municipal, com-
mercial, or industrjal wastewater treatment
plant, water sSupply treatnment plant, or air
pollution control facility exclusive of the

The ALJ focused on the latter clause of the detinition regar-
ding the exclusion foé treated effluent from a wastewater treatment
Plant, and determined that the wastewater leaving the tank ﬁt the
Brown Wood facilifyz/ is entitled to such an exclusion. Appellant
must disagree, as thg; determination was based on erroneous inter-~
pretations of the regulﬁtoiy language and contradicts the language
and intent of RCRA and its regulations.

The ALJ errs first by determining that in the absence
of a regulatory definition for a "wastewater treatment plant,” the
appropriate point of reference is the defini;ion of a “"wastewater
treatment unit." Such a comparison is not Supported by the plain
Meaning of the words to which the ALJ refers, or by other statutory
or regulatory language.

Initially, the words "plant® and "unit" are not ordinarily
considered to be interchangeable in meaning. The tegu;ations them-
selves describe a wastewater treatment unit as a part of a wastewater
treatment facility, and a facility is defined to include all con-

tiguous land, structures, and other appurtenances as well as improve-

3/. The ALJ found that the wooden sand bed filter in use at the

Brown Wood facility until 1984 was a “tank." Appellant dig-
agrees with that determination, but agrees that the concrete
filter currently in use at the facility meets the regulatory
definition of a tank.
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ments on the lang,lused for treating, storing, or disposing of hazaric
waste. While it is correct to State, as the ALJ dig at page 19 ot

the Initial Decision, that the regulations dgo not provide a definition
of a wastewater treatment Plant, the common, ordinary neaning ot ere

word "plant"” Suggests that jt ig more closely analogous to a waste-

It is a fundamental canon of statutory construction that
unless words are otherwise defined, they will be interpreted as taking
L

their ordinary, contemporary, common meaning. Perrin v. United States,

444 U.s. 37, 42 (1979). Webster's New World Dictionary of the

American Language (2d. College ed. 1972) defines “plant® ag

¥e.<4. the tools, machinery, buildings, grounds, etc. of a factory
or business..." as noted above, this definition more closely resembples
the regulatory definition of a facility than that of a wastewater
treatment unit.

More significantly, the ALJ erred in his interpretation of

" the term "treated effluent” and in his determination that the wastewater

exiting the tank at the Brown WQggf:Acili:x_naa_in_ﬁag;_sxgnzed
ef£lusntﬁexcludnd_ixnn_ihs_ggﬁinition of sludge. This conclusion was

a result of his determination that the tank at the Brown Wood facility

was a wastewator.sxnﬂzmans_ugip. A careful analysis of the relevant

statutory and regulatory language Suggests that such a determination

does not Support the ALJ's resulting conclusion.

The Agency, at 40 C.F.R. §265.1(c)(10), excluded trom the
interim status standards those units meeting the regulatory detinicion

of a wastewater treatment unit. 40 C.F.R. §260.10 provides:
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'wésgewater treatment unit® means a device
which:

(1) Is part of a wastewater treatment facility
which is subject to regulation under either

which is a hazardous waste as defined in §261.3
©of this chapter; and

(3) Meets the definition of a tank in §260.10
of this chapter.

material produced during subsequent wastewater treatment js excluded
from the definition of a sludge by the exclusion for "treated etfly-
ent from a wastewater treatment planc.® That conclusion would

in effect prohibit RCRA from regulating any subsequent treatment,
storage, or disposal units whenever the wastewater which they receivea -
had been treated in 8uch a tank prior to being discharged to those
later units. This result is clearly contrary to relevant statutory
and regulatory language which Suggests that a wastewater is not a
"treated effluent" until it is discharged'to navigable waters and thus
subject to Clean Water Act jurisdiction, and that any treatment,
storage or disposal of the wastewater occurring Prior to the point

at which it falls within the provinces of the Clean Water Act will

be subject to regulation under RCRA.
For example, Sectic "04(27) of RCRA, 42 U.S.C. §6303(27),
and 40 C.F.R. §26l1.4(a) excluc ; '“m the definition of solid waste

(thus exempting them from the Rthd regulation) industrijal waste water
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discharges that are point source discharges Subject to regulation
under Section 402 of the Clean Water Act, as amended. The

comment to the regulatory provision states:

This exclusion applies only to the actual
point source discharge. It does not exclude
industrial wastewaters while they are being
collected, stored or treated before discharge,
nor does it exclude sludges that are generated
by industrial wastewater treatment. '

Comment, 40 C.F.R. §261.4(a).
In a passage in the May 19, 1980, RCRA rulemaking, in which EPA
addressed the applicabi}ity of RCRA at NPDES Treatment Train Facilitie:

the Agency stated:

«+«+EPA...construes the exclusion for point
sources to apply only to actual discharges
into navigable waters, not to industrial
wastewaters upstream from the point of
discharge.

«+.EPA has decided to rely on [the Clean water
Act programs] to regulate the discharge ot
wastewater effluents (which may be hazardous)
to navigable waters.

It must be recognized, however, that this
use of Clean Water Act programs to regulate
hazardous wastes only extends as far as

the jurisdiction and goals of those pro-
grams.

* % =

«««[Alny impoundment containing a hazardous
waste is covered by these regulations, par-
ticularly with regard to their eftect on

air and groundwater, until the hazardous waste
in the impoundment comes within (Clean water
Act] jurisdiction.

45 Fed. Reg. 33172 (May 19, 1980).
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The lﬁnguage cited above suggests that the exclusion
which the ALJ found relevant w;s in fact intended to apply only to
wastewater effluents once they have been treated to the point at
which they can be discharged to navigable waters.i/ In contrast, the
Brown Wood treatmént'pr6cess was designed to include adéitional
wastewater treatment after the wastewater left the tank, thus the
wastewater leaving the tank was not in fact a treated effluent
ready to be discharged to navigable waters. While that wastewater
continued through tygatment'in the pond and on the Spray irrigation _
field, it was not yet within the Jurisdiction of the Clean water
Act; rather it was subject to the jurisdiction of RCRA if it generated,
contained, or was a hazardous waste. This is logical in light of
the environmental objectives pertaining to the treatment, storage,
or disposal of such wastes which Congress addressed through RCRA
rather than the Clean Water Act.

This matter was further clarified in the rulemaking
published at 45 Fed. Reg. 76074 (November 17, 1980) in which the
Agency specifically discussed its decision.to exempt from certain
RCRA requirements those units meeting the 40 C.F.R. §260.10 defi-
nition of wastewater treatment unit. There the Agency stated:

The regulatory controls imposed on waste-
water treatment facilities under the NPDES

3/ This conclusion is Supported by the fact that the definitions
applicable to the National Pollutant Discharge Elimination Syster.
(NPDES) suggest that effluent is synonymous with point source agischarge.
See, e.g. 40 C.F.R. §122.2, at which “effluent limitations® 1s actines

- as restrictions imposed on point source discharges into waters or

the United States.
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and pretreatment programs of the Clean Water
Act focus on control of effluent discharges
into surface waters or Publically Owned
Treatment Works (POTW)-not on potential

water or atmosphere.
45 Fed._Reg. 76077

The Agency stated with respect to the exclusion which it was

promulgating:

requirements. This definition is not inten-
ded to include Surface impoundments. Nor is

it intended to include wastewater treatment
units which are not subject to regulation under
the Clean water Act; including systems that are
not required to obtain an NPDES permit because
they do not discharge a treated effluent.

45 Fed. Reg. 76078

- This language, as well as the other statutory and
regulatory provisions analyzed above, suggests that RCRA regulacion
is intended for the treatment, storage or disposal of hazardous
wastewaters up until the point at which they are actually dischargea
under the jurisdiction of the Clean Water Act.

The language cited above suggests a very clear and
consistent delineation between those units intended to be regulated
by RCRA, and those to be regulated by the Clean water Act; ana
suggests further that at facilities subject to the jurisdiction of
both, one Act will regulate where thé other does not. To the
extent that the ALJ's language in the Initial Decision regaraing

the "treated effluent from a wastewater treatment plant” exclusion in
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the definition of s;udge would prohibit RCRa regulation at treac-
ment. storage or disposal units outside ot the jurisdiction of the
Clean water Act, Appellant urges the Administrator to reject trar
portion of the Initial Decision and thus prohipbit a detrimenta)]

precedential effect.

VI. CONCLUSION
As set forth in the arguments above, the aALJ incorrectiy

interbreted regulatory language so as to reach erroneous deternmi-

nations regarding thé’reguLatory status of certain units at the

Brown Wood facility. with regard to the wooden sandbed tilter,

Appellant urges the Administrator to reject the conclusion of the

ALJ that the unit was a "tank", and to allow tor assessment ot an

appropriate penalty for Brown Wood's failure to comply with the

standards applicable to the unit. With respect to the ALJ's tindings

and conclusions regarding the relevance of language contained in

the definition of sludge, Appellant urges the Adminisirator to set

aside those findings and conclusions because the applicability ot

that language to the facts at hand was not a matter before him and

was not fully developed, through either testimony or briefs, for

decision. Alternatively, Appellant urges the Administrator to

adopt the findings andg conclusions regarding this matter set forwtn

herein by Appellant.
Respectfully submitted,

Datea: 3./ Conduit &/ 2lri

ANDREA E. ZELMAN
Assistant Regional Counsel




CERTIFICATE OF SERVICE

1 hereéy certify that the originals of the foregoing
NOTICE OF APPEAL AND BRIEF OF APPELLANT were filed with the Jucdicial
Officer, U.S. Environmental Protection Agency, 401 M Street, S.w.,
Washington, D.C. 20460 and that true and correct copies were serveqg
by certified mail. return receipt requested, to:

Thomas H. Brown, Esquire

Sirote, Permutt, Friend, Friedman
Held, & Apolinsky, P.C.

Post Jffice Box 55727

Birmingham, AL 35255

David R. Berz, Esquire

Stanley M. Spracker, Esquire
Carmen M. Shepard, Esquire
Weil, Gotshal & Manges

1615 L Street, N.W., Suite 700
Washington, D.C. 20036

Walter G. Tolerak, Esquire

American Wood Preservers Institute
Tysons Internationa Bldg., Suite 405
Vienna, VA 22180

and by hand-delivery to:

Sandra Beck, Regional Hearing Clerk
U.S. EPA - Region 1V

345 Courtland Sst., N.E.

Atlanta, GA 30365

Honorable Thomas B. Yost
Administrative Law Judge

345 Courtland st., N.E. —
Atlanta, GA 30365 )

Dated this 9th day of July 1986.




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

American Wood Preservers Institute, and
Koppers Company, Inc.,
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V. Civil Action No. -
88-0770
United States Environmental Protection Lamberth, J.
Agency, and Lee M. Thomas,
Administrator,

Defendants.
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MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 56, Fed. R. Civ. P., plaintiffs
American Wood Preservers Institute ("AWPI") and Koppers Co.,
Inc. ("Koppers") move for summary.judgment on the grounds
that there exists no genuine issue as to any material fact
and that AWPI and Koppers are entitled to judgment as a
matter of law.

In support of this motion and in accordance with

Local Rules 108(a) and (h), AWPI and Koppers submit the



attached Statement of Material Facts to which there is no

genuine issue and memorandum of points and authorities.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

American Wood Preservers Institute and
Koppers Company, Inc.,

Plaintiffs

Civil Action No.

88-0770

v. Lamberth, J.

United States Environmental Protection
Agency, and Lee M. Thomas,
Administrator,

Defendants.
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STATEMENT OF UNDISPUTED MATERIAL FACTS

Pursuant to Local Rule 108(h), Plaintiffs American
Wood Preservers Institute ("AWPI") and Koppers Company, Inc.
("Koppers"), hereby submit the following statement of
material facts as to which there is no genuine issue in
support of their motion for summary judgment:

1. Pursuant to the requirements of Section 3001
of the Resource Conservation and Recovery Act ("RCRA"), 42
U.S.C. § 6921, including the conduct of a notice-and-comment
rulemaking proceeding, EPA has listed as a hazardous waste
K00l bottom sediment sludge from the treatment of wastewater
from wood preserving processes that use creosote and/or

pentachlorophenol.



2. EPA stated in its Listing Background Document
that the basis for designating bottom sediment sludge as
hazardous was the high concentrations of phenolic compounds
and polynuclear aromatic components of creosote present in
such sludge.

3. EPA and/or the states in which AWPI members’
wood treating facilities, including Koppers, are located
regulate wastewater treatment surface impoundments as
hazardous waste units because they store K00l bottom sediment
sludge. Accordingly, Koppers and other companies engaged in
wood preserving have complied with RCRA’s permitting
requirements in connection with the surface impoundments -and
are operating these surface impoundments either pursuant to a
RCRA permit or under interim status.

4. Although EPA initially considered listing
wastewater from wood preserving as a hazardous waste at the
time it listed K001 bottom sediment sludge, it explicitly
declined to do so. See 45 Fed. Reg. 33,084 (1980); 45 Fed.
Reg. 74,884, 74,888 (1980).

S. The decision not to list process wastewater is
consistent both with data submitted to EPA during the
rulemaking proceeding and with subsequent sampling performed

by AWPI member companies and Koppers which demonstrate that



the concentration of hazardous constituents in process
wastewater is orders of magnitude below concentrations of
constituents in K001l bottom sediment sludge.

6. EPA is in the process of developing a proposed
rule designating additional wastes from wood preserving
operations as hazardous under RCRA. See 52 Fed. Reg. 14,854,
14,897 (1987).

7. In February 1985, lacking sufficient
information and in anticipation of the proposed rulemaking,
EPA distributed to Koppers and other members of the wood
preserving industry a questionnaire designed to elicit
information about the characteristics of process wastewater
. and other wastes from wood preserving. Also in early 1985,
EPA conducted site sampling at the facilities of several of
AWPI’s member companies, including Koppers’ Florence, South
Carolina facility, to increase the available information
about process wastewater and other unregulated wastes from
wood preserving.

8. Neither EPA, nor the states in which AWPI
member companies’ facilities, including koppers, are located,
attempted to regulate spray fields managing process

wastewater under RCRA until 1984.



9. On November 23, 1984, EPA issued a memorandum
that, for the first time, in effect designated process
wastewater from wood preserving operations as a hazardous
waste under RCRA. See Attachment A of the Verified
Complaint. The memorandum stated that any facility managiﬁg
wastewater from wood preserving operations, including spray
fields, was subject to the permitting requirements of section
3005 of RCRA, 42 U.S.C. § 6925.

10. The memorandum asserted without any supporting
data that biological action on spray fields similar to that
occurring in surface impoundments could generate K001l bottom
sediment sludge at such fields.

11. The memorandum conceded that not all spray
fields would necessarily generate K001 bottom sediment sludge
and that the owner or operator of any spray field should
therefore be afforded the opportunity to demonstrate that no
KOOl bottom sediment sludge is present in the unit. The
memorandum provided no protocol for demonstrating the absence
of KOOl bottom sediment sludge or criteria for judging such a
demonstration.

12. The November 1984 memorandum was neither

published in the Federal Register nor subjected to public

comment.



13. 'On July 17, 1985, EPA issued a second internal
memorandum which concluded that spray irrigation fields
managing or which have managed wastewater automatically were
subject to RCRA regulation. See Attachment B of the Verified
Complaint.

14. This memorandum was based on the identical
theory relied upon in the November 1984 memorandum.

15. The July 1985 memorandum was neither published

in the Federal Register nor subjected to public comment.

16. Furthermore, EPA did not provide the industry
with any notice whatsoever of either of the two internal
memoranda.

17. EPA continues to adhere to the view that the
memoranda are binding on it and on industry. On January 17,
1986, for example, J. Winston Porter, Assistant Administrator
for Solid Waste and Emergency Response, wrote to AWPI that
the 1984 memorandum "will necessarily remain in effect." See
Attachment C of the Verified Complaint.

18. Upon issuance of the November 1984 and July
1985 memoranda, EPA and the states began to enforce
vigorously the regulation of spray fields managing process
wastewater from wood preserving facilities as set forth in

the memorandum.



19. On the exclusive authority of these memoranda,
EPA wrote Koppers’ facilities in Florence, South Carolina and -
Dolomite, Alabama to demand that Koppers undertake the RCRA
permit process with respect to the spray fields managing
process wastewater located at those facilities. On May 22,
1985, for example, EPA wrote to Koppers that unless it
complied with RCRA permit standards with respect to the spray
field at its Dolomite, Alabama facility, Koppers would be
required to close the field in accordance with applicable
RCRA regulations set forth at 40 C.F.R. §§ 265.110-265.120, =
265.280.

20. EPA wrote to AWPI member companies to make
similar demands.

21. Relying exclusively on the EPA memoranda, the
States of South Carolina and Illinois asserted that Koppers’
spray fields managing process wastewater located in Florence,
South Carolina and Carbondale, Illinois were hazardous waste
management facilities regulated under RCRA. These state
agencies demanded submission of RCRA permit applications for

Koppers’ facilities.



22. Also relying exclusively on the memoranda,
several other states have asserted that spray fields managing
process wastewater operated by AWPI member companies were -
hazardous waste management facilities, and thus have required
submission of RCRA permit applications.

23. AWPI and its member companies, including
Koppers, vigorously disputed the assertions of EPA and the
states that spray fields managing or which have managed
process wastewater are hazardous waste management units
requiring RCRA permitting.

24. Nonetheless, in light of the uncertainty
surrounding the regulatory status of spray fields managing
process wastewater and the November 8, 1985, statutory
deadline for submitting Part B applications for land disposal
facilities, Koppers was compelled to file protective Part B
applications for its spray fields managing process wastewater
from wood preserving facilities. 1In each case, Koppers
objected to EPA’s attempted assertion of jurisdiction to
regulate spray fields based solely on the unpublished
memoranda.

25. Since the November 8, 1985 deadline for
submission of RCRA permit applications, EPA has continued to -
process RCRA permit applications for spray fields managing or

which have managed nonhazardous process wastewater. 1In



processing permit applications, the Agency demands submission
of supplemental studies, performance of additional monitoring
and analytical work, and accumulation of other technicai data
to support issuance of an operating permit.

26. EPA has asserted that the failure to comply
with these demands would lead to the revocation of interim
status, thereby requiring cessation of operations of the
spray field. For example, on April 10, 1986, EPA wrote
Koppers stating that it had lost interim status for its
Montgomery, Pennsylvania spray irrigation field and that
Koppers was therefore required to cease operation and submit
a plan for closure of the field pursuant to RCRA.

27. Koppers is -currently incurring total costs of
approximately $1 million dollars to maintain compliance with
RCRA interim status standards for its spray fields as
required by the EPA internal memoranda.

28. AWPI member companies have filed protective
Part A or Part B applications, including closure permits, for:
their spray fields managing or which have managed process
wastewater. They are incurring similar substantial costs
associated with compliance with RCRA requirements, including

closure requirements.



29. Koppers estimates that the cost of compiling a
Part B permit application for a spray field and for bringing
a spray field into compliance with RCRA’s requirements for
hazardous waste management units, including closure
requirements, is approximately §1 million dollars per spray
field. Thus, the cost to Koppers of bringing all its fields
into RCRA compliance could exceed $10 million dollars.

30. AWPI member companies also would be required
to incur similar expenses to obtain permits, including
closure permits, pursuant to RCRA.

31. In addition to imposing substantial compliance
costs upon the wood preserving industry, EPA has aggressively
pursued the theory embodied in the internal memoranda in
administrative enforcement actions brought pursuant to
section 3008 of RCRA, 42 U.S.C. § 6928. For example, EPA has
brought an enforcement action with respect to the spray field
operated by Koppers in Florence, South Carolina. EPA has
also brought enforcement actions with respect to spray fields
operated by other AWPI member companies, including Brown Wood
Preserving Company.

32. 1In somelof these enforcement actidns, EPA
sought civil penalties from companies for failure to comply
with the memoranda. In other cases, the Agency has sought

only prospective relief in the form of submission of a RCRA



pernmit application on the grounds that the regulatory status
of these fields was uncertain until 1984. Nonetheless, in In

re Brown Wood Preserving Co., No. RCRA-84-16-R, EPA contended

at the hearing that the spray field managing nonhazardous
wastewater was subject to RCRA regulation since 1981.

33. In the Brown Wood case, an EPA Administrative

Law Judge declared the November 23, 1984 and July 17, 1985
memoranda illegal for failure of EPA to comply with the
rulemaking requirements of RCRA and the APA. He further
prohibited enforcement of the memoranda and the theory
articulated therein until EPA complied with the rulemaking

procedures of RCRA and the APA. In re Brown Wood Preserving

Co., No. RCRA-84-16-R, slip op. (EPA May 30, 1986) (opinion--
of ALJ Yost). That case has been appealed to the EPA
Administrator. Although briefing was completed in July 1986,
the Administrator has not yet issued an opinion.

34. In addition, EPA contends that even if the
memoranda are held to be illegal in these enforcement
proceedings, facility owners and operators, including parties
to the enforcement proceedings, remain under an independent
obligation to comply with the RCRA permitting process for
spray irrigation fields managing or which ha§e managed -

nonhazardous wastewater. Failure to comply with the RCRA --

10



permitting requirements could result in the termination of -
interim status, thereby requiring these facilities to cease
operations and close pursuant to RCRA.

35. Furthermore, in accordance with RCRA
regulations and in response to the uncertainty generated by
EPA’s memoranda, AWPI filed a petition with EPA on January
10, 1985, seeking reconsideration of the decision to classify
spray irrigation fields managing nonhazardous materials as
hazardous waste management facilities. The EPA has failed to -
act on this petition. 1In 1986, AWPI further requested a - -
meeting with senior officials in the Office of Solid Waste to
discuss the regulatory status of spray irrigation fields in
the context of EPA’s forthcoming rulemaking on the regulation
of additional wastes from wood preserving operations. The
Agency rejected any such meeting. Therefore, the only way in
which AWPI and Koppers can achieve relief from EPA’s illegal- -
regulatory action is through this lawsuit for declaratory and
injunctive relief.

36. If Koppers is required to maintain compliance
with RCRA requirements for hazardous waste management units
for its spray fields on the basis of EPA’s internal

memoranda, Koppers will be forced to shut down one or more of
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its plants which currently operate spray fields in the
absence of alternative disposal options for its process
wastewater.

37. AWPI member companies may also be required to
shut down one or more of their plants if they are required to
come into compliance with RCRA standards, including closure
standards, on the basis of EPA’s internal memoranda.

38. If Koppers and/or other of AWPI’s member
companies fail to comply with EPA’s internal memoranda by
obtaining a Part B permit, they risk EPA enforcement actions;
including imposition of subséantial penalties or issuance of
an order requiring them to cease operating those spray fields
and close pursuant to RCRA. As noted above, EPA has already
brought enforcement actions against several facilities
operated by AWPI member companies,  including Koppers’
facility in Florence, South Carolina.

39. If Koppers or any other AWPI member company
fails to comply with the RCRA permit process, EPA may deny
that company’s permit application and order it to cease
operations of the spray field. 40 C.F.R. § 270.73(b).
Indeed, EPA has specifically warned Koppers that "failure to

supplement and complete its Part B Permit Application will

12



inevitably result in a permit denial and an order to cease

operation."

See EPA letter to Jordan Dern (Feb. 6, 1987)

(Attachment D to the Verified Complaint).

40. On February 26, 1988, AWPI and Koppers gave

notice to EPA of their intention to bring this action as

required by RCRA § 7002(c), 42 U.S.C. § 6972(c) in the form

prescribed by the Agency at 40 C.F.R. Part 254.

Of Counsel:

John F. Hall, Esq.

American Wood Preservers
Institute

1945 014 Gallows Road

Vienna, Virginia 22180

Jill M. Blundon, Esq.
Billie S. Nolan, Esq.
Koppers Company, Inc.
1400 Koppers Building
Pittsburgh, PA 15219

Dated: April 20, 1988

Respectfully submitted,

tanley M{| Spracker, Bar 42303
Randy S. artash, Bar #360593
Weil, Gotshal & Manges )
1615 L Street, N.W.
wWashington, D.C. 20036
(202) 682-7105

Counsel for Plaintiffs,

American Wood Preservers

Institute and Koppers
Company, Inc.

13



CERTIFICATE OF SERVICE

I hereby certify that, on the 20th of April, 1988,
a copy of the foregoing Motion for Summary Judgment,
Memorandum in Support of Plaintiffs’ Motion for Summary
Judgment, and Statement of Undisputed Material Facts was

mailed, first-class postage pre-paid, to the following:

Lawrence J. Jensen

Office of General Counsel

United State Environmental
Protection Agency

401 M Street, S.W.

Washington, D.C. 20460

Edwin Meese, III

Attorney General of the United States
U.S. Department of Justice

10th and Pennsylvania Avenue, N.W.
Washington, D.C. 20535

e

-Stanley M.)|Spracker




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

American Wood Preservers Institute, and
Koppers Company, Inc.,

Plaintiffs,
Civil Action No.
88-~0770
Lamberth, J.

v.
United States Environmental Protection
Agency, and Lee M. Thomas,
Administrator,

Defendants.

Nt V® Ns® N Vs’ s Vs s vt Vit ViV sl sl s

ORDER
Upon review of Plaintiffs’ American Wood Preservers
Institute and Koppers Company, Inc. Motion for Summary
Judgment and Memorandum in Support Thereof, the Opposition to
the Motion filed by the United Stafes Environmental
Protection Agency, and the entire record in this proceeding,
it is
ORDERED, ADJUDGED, AND DECREED as follows:
A. Defendants United States Environmental
Protection Agency and Lee M. Thomas have violated
section 3001(b) of RCRA, 42 U.S.C. § 6921(b):
B. Defendants have violated section 4 of the

APA, 5 U.S.C. § 553;



C. The EPA internal memoranda of November
23, 1984 and July 17, 1985 constitute an illegal rule and are
void and unenforceable;

D. Defendants and all persons acting in
concert with defendants, including their agents, servants,
and employees, are permanently enjoined from:

(i) Continuing to enforce in
administrative proceedings, judicial proceedings, or through
the RCRA permitting process, the EPA internal memoranda dated
November 23, 1984 and July 17, 1985, and the theory
articulated therein unless and until EPA promulgates a final
non-appealable rule pursuant to the requirements of RCRA and
the APA designating process wastewater as a hazardous waste
under RCRA;

(ii) Continuing to process any Part B
RCRA permit applications for spray irrigation fields managing
or which have managed nonhazardous wastewater unless and
until EPA promulgates a final non-appealable rule pursuant to
the requirements of RCRA and the APA designating process
wastewater as a hazardous waste under RCRA;

(iii) Taking any additional steps to
requlate spray fields managing or which have managed process

wastewater as hazardous waste management facilities under



RCRA unless and until EPA promulgates a final non-appealable
rule designating such process wastewater as a RCRA hazardous
waste;

E. Defendants are required to advise
formally all EPA Regional offices and all relevant state
regulatory bodies that the November 23, 1984 and July 17,
1985 internal EPA memoranda that conclude that spray fields
managing or which have managed process wastewater are
regulated under RCRA as hazardous waste management facilities
and the theory articulated therein are void and
unenforceable;

F. Defendants are required to pay to
plaintiffs the reasonable attorney fees, costs, disbursements
and expenses incurred by them in pursuing this action,

pursuant to RCRA § 7002 (e), 42 U.S.C. § 6972 (e) .

DONE in chambers in Washington, D.C. this day

of , 1988.

UNITED STATES DISTRICT JUDGE



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

IN RE:
RCRA 84-16-R

BROWN WOOD PRESERVING COMPANY, INC.
NOTICE OF APPEAL

Respondent.

e Yt N N St aas”

COMES.NOW the United States Environmental Protection
Agency (EPA), and notifies all interested parties of its appeal of
rulings contained in the Initial Decision in the above-referenced
. matter, as explainedgln-the accompanying appellate brief.
Pursuant to 40 C.F.R. §22.30, Appellant sets forth the

following alternative findings of fact, alternative conclusions regard

ing issues of law or discretion and a proposed order.

ALTERNATIVE FINDINGS OF FACT*
1. Brown Wood, until approximately 1984, treatgd, stored
or disposed of hazardous waste in a sandbed filter which was
a surf;;e impoundment as defined at 40 C.F.R. §260.10.
2. With respect to the sandbed filter, Appellant hereby in-
corporates the Findings of Fact set forth as numbers 1-12 in Complaine

Findings of Fact, Conclusions of Law and Order (filed April 7, 1986).

* Appellant is somewhat handicapped by the fact that the ALJ, in nis
Initial Decision, failed to delineate which portions of the language
contained therein were findings of fact, which were conclusions of
law and which were merely discussions thereof. 1In order to propose
alternative findings or conclusions, Appellant must make assumptions
as to just what findings the ALJ made and what conclusions he reached;
and to the extent that those assumptions are incorrect, Appellant apol
gizes for any mistakes or mischaracterizations.



ALTERNATIVE CONCLUSIONS OF Law

1. Brown-wOod, by faiiing to manage its former sangd filter
bed in accordance with the Mmanagement standards appropriate to such
units, violated several Provisions of 40 C.F.R. Part 265, including
Subparts B,C,D E,F,G,H and K.

2. With respect to the wooden sandbed filter, Appellant hereb
incorporates thé Conclusions of Law set forth as numbers 1-15, 17 an
18 in Complainant's Findings of Fact, Conclusions of Law, and order

(filed apriil 7, 1986L.

3. The language ;ontained in the definition of sludge found
at 40 C.F.R. §260.10, in which treated effluent from a wastewater
treatment plant is excluded from that regulatory definit(on does
not prohibit RCRA regulation of treatment, storage or disposal of
hazardous wastes occurring subsequent to treatment
in a wastewater treatment unit.

4. A penalty of is appropriate in light ot the

seriousness of the violations and any good faith efforts made by

Brown Wood to comply.

ORDER

Pursuant to Section 3008 of the Resource Conservation
and Recovery Act ("RCRA"), 42 u.s.cC. §6928, the following
order is entered against Respondent, Brown Wood Preserving

Company, Incorporated:
]

(a) A civil pena. .’ s assessed against the Respondent’™

for violations of RCRA as described herein.
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(b) Payment of the full amount of the civil penalty

shall be made within sixty (60) days after receipt of this Final
Order. Payment shall be made by forwarding a cashier's check or
certified check in the amount of _ » payable to the Treasure:
United States of America, to the following address:

EPA-Region 1V

Regional Hearing Clerk

P.O. Box 100142

Atlanta, GA 30384

So Ordered.

Dated:

Ronald L. McCallum
Chief Judicial Officer
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

: RCRA-84~16~-R
BROWN WOOD PRESERVING CO., INC.

e S S Y N

Resocurce Conservation and Recovery Act - The EPA is
of Its own regulations and may not, for any purpose,
c:belishﬂudafinitimsantaimdﬂmintomitiuamid.uotmn
devi

the regulations mean.

mmummmm-mmum-a
In the ¢ cons a_!&xr(zr\cmam;chy .
tsmderthe facuinthisme,na'tank'udothndinwc..k.
260.10.

Resource Conservation and Act - Effect of Internal Memoranda -
The use ma—u%xmam an enforcement
action against a facility owner regarding units, which had previously
bemmidaredmcguhtad.hiwuﬂinﬁohﬂmdﬂumi-
sions of the Administrative Procedures Act.

Resource Conservation and Act-&ndmcf?:oof'-mmme
Agency has not proven the alleca 8 in the conplaint by a preponder-
ance of the evidence, the camplaint must be dismissed.

Appearances:

Andrea E. Zelman, m
For Camplainant, U.S. Environmental Protection Agency
Atlanta, Georgia

Thamas H. Brown, Esquire .

Sirote, Permutt, Friend, Friedman, Held & Apolinsky
For Respondent, Brown Wood Preserving Conmpany, Inc.
Birmingham, Alabama

i M‘Aa‘3°|
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INITIAL DECISION

This isaptoceedirgbrwghtmrstnnthectimmOfﬂmsOlidWaste
Disposal Act, as amended by the Resource Conservation and Recovery Act of
1976 ("RCRA" or "The Act"), 42 U.S.C. § €928. Section 3008 of RCRA providedl

in pertinent part:

(a) Campliance Orders-(1)...[Wlhenever on the basis of
and information the Administrator determines that any
personiainviohf.imofanyrq\nrmuofmilsub-
chapter, ﬂwhdmninmtnrmyiumanorderrquiring
cmf‘:dliame immediately or within a specified tims

m L N N ]

(c) ...Any order issued under this section may...
assess a penalty, if any, which the Administrator deter-
mines hmleukix\gintomtﬂumm
ofﬁxeviohtimuﬂanyg:odfuthefﬁarutocmply
with the applicable requirements.

(g) ««-Any person who violates any requirement of this
subchapter shall be liable to the United States for a
civilpualtyinanmtmttomszs,wo&r

each such violation. Each day of such violation shall,
for purposes of this subsection, constitute a separate
violation.

On March 31, 1984, th.u.s.mmmucumm.n-gimm
(“EPA") issued a Complaint, Carpliance Order, Consent Agreament, and Notice
ofﬂteaighttohqmta&aringdnrgingﬂuw.&mmkuew-
ing Campany, Inc. ("Brown Wood"), with violation of certain requirements of

RCRA. Specifically, the Complaint charged Brown Wood with viclations relating

1 any references to RCRA are to the Act as it was in effect in March of
lwmmﬂwwigimlmrpmmcalpummm
spondent. In Noverber 1964, Congress enacted the Hazardous and Solid Waste
Amendments of 1984, Pub. L. No. 96-616, 98 Stat. 3221 '
significantly amended RCRA. (ne change brought about by HSWA was a revsion
and recrganization of Section 3008, 42 U.S.C. § 6928. Thus, the authority to
assess penalties which is cited in the text below as it was formerly found at
§§ 3008 (c) and (g) can now be found at §§ 3008(a)(l), (3) and (g). See 42
UOSQCO §6”1 EEO (1984).
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‘to financial responsibility requirements found in the RCRA interim status
standards for owners and operators of hazardous waste treatment, storage, and
disposal facilities, 40 C.F.R. Part 265, Subpart H. On March 29, 1985,
Corplainant moved to amend that Complaint to include additional violations of
RCRA requirements. That motion was granted on April 24, 1985. The Amended
Camplaint and Campliance Order ("The Order") alleged violation of additional
requirements of the interim status standards, including the failure to have a
graundwater nmitorirg program in accordance with 40 C.F.R. Part 265, Sub-
part F, and an adequate closure plan in conformance with 40 C.F.R. Part 265,
Subpart G. The Order included a schedule which set forth dates by which
Brown Wood was to camply with the specific provisions of which it was in
violation. In addition, The Order proposed the assessment of a civil penalty
in the amount of $24,000 (twenty-four thousand dollars). 'Ihe Crder also
proposed stipulated penalties for Brown v_bod'l noncanpliance with the schedule
set forth in the Qrder.

Brown Wood filed an Answer in which it denied that it treats, stores or
disposes of hazardous waste, and therefore denied that it was or should be
subject to the interim status standards applicable to such hazardous waste
management facilities. Following the opportunity for the parties to settle
informally, an exchange of information was ordered. The parties exchanged
lists of witnesses expected to be called, proposed exhibits, and additicnal
information regarding this matter. On January 29-30, 1966, a Hearing cn the
matter was held in Atlanta, Georgia.

Following the availability of the Hearing transcript, the parties filed
and exchanged initial sulmissions of findings of fact, conclusions of law,
briefs in support thereof, and |, 'lho American Wood Preservers Insti-
tute ("APWI"), an industry assc / . 'm, moved for leave to file an amicus
brief. The parties filed no opposition and the motion was granted.
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_In rendering this Initial Decision, I have carefully considered all of
the information in the record. Any proposed findings of fact or conclusions
of law inconsistent with this decision are rejected.

Factual Background
The Respondent, Brown Wood Preserving Company, Inc., is a crecsote wood
treatment plant located in Brownville, Alabama. In the 1970's in association

with the State of Alabama Water Improvement Commission and in campliance with
the Clean Water Act, Brown Wood established a system for the treatment of the
process water generated in oconnection with its wood preserving process.

The system consists of collection pits andl.lutpe that collect the process
nm;.itummm'mummummmmm
sinks to the bottam and is recycled. The process water is then routed to two
open horizontal tanks, where additional settling takes place and the crecscte
is recycled. The water is then entered into two quick-mixer tanks, where
flocculation takes place. mowuruﬂﬂuzuulﬁmflochﬂmpmped&lto
a hill into a sandbed filter where the floc is filtered ocut as KOOl bottam
sediment sludge. The process water then progresses through sand into a
collection manifold at the bottan of the filter, and flows into a holding
pond. The water is then purmped onto a spray irrigation field where additional
wastewater treatment occurs and any overflow or underflow frum this operation
is returned to the holding pond.

The above-described treatment for the wood preserving process water
follows specifically the state-of-the-art methodology established by EPA under
the Clean Water Act in order for the Respondent to meet the requirements of
tlai_:ActamitorecaiveanNPl!Spendt.
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‘ In 1980, pursuant to the requirements of RCRA, Mr. Heath, the part-owner
of Browmn Wood filed a rotification under The Act which indicated that they
were a generator of hazardous waste KOOl (bottam sediment sludge fram the
wood preserving industry). In that notification, Mr. Heath indicated that
the facility was only a generator of such sludge and not a treator, storer or
disposer thereof. ’

In Noverber 1980, Mr. Heath filed the facilities Part A application and
on this form indicated "Yes" to the question: “Does or will this facility
treat, store or dispose of hazardous waste?” Mr. Heath checked that box
because at that time the facility had a future intention to disk plow the
KOOl sludge generated in its filter beds into the earth rather than having it
taken off site for disposal in a licensed solid waste disposal facility.
Since that time, Brown Wood has decided not to dispose of its hazardous waste
in that fashion but rather to have it shipped off site for licensed disposal.
Fram the cutset, Brown Wood never considered itself to be a TSD facility and
did not consider either the holding pond or the spray field, or the sand
filter bed to be regulated units under RCRA.

When the Respondent filed its original Part A application, it identified
the owner of the facility as being the City of Tuscaloosa, since that City
was the legal owner of that facility, inasmuch as it issued reverue bonds to
finance the facility and as such holds title to the property. EPA subsequently
advised the Respondent that this was not a proper desigriation and an amended
Part A application was then filed showing that Brown Wood was the owner and
operatar of the facility. Subsequently, a follow-up notification and request
for information was sent to the Respondent, and all others similarly situated,
wmumwmcnﬂfym&mmmammnqo:
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«owned a TSD facility. Brown Wood thinking that there was still same question
about the actual ouhership of the facility marked the box that they were a
TSD facility.

With that backgraund there now transpires a rather Byzantine series of
notifications and interpretations by EPA and the State of Alabama as to the
nature of the Respondent's facility and to what extent the various portions
of its treatment regime are governed by RCRA and its associated regulations.

At several times between 1960 and the present, the Respondent asked that
its Part A application be withdrawn since it did not consider itself to be a
regulated facility. The Respondent's rationale for this assertion was that
they only generate KOOl sludge and that they do so in the sand filter which
is a rectangular structure set in the ground with wooden sides and a clay
bottom. They tock the position that inasmuch as this structure met the

definition in the regulations of a “tank”, they were, therafore. not subject

to regulation under RCRA. mqunm.mmmlims.toboth

—ﬂusuteofhlahumaxﬂﬂntmﬁntthqmw&mnguhdmm-
much as they were a &mll quantity generator as that term is defined in the
regqulations. These requests were met with statements to the effect that
airmymmareguﬁtd&cintyymanmtwiﬂﬂrwmmrthqpuca-
tion and as to the small quantity generator argument, the goverrmental entities
advised that inasmuch as no supporting data was forthcaming which would sub-
stantiate this claim, they could not make any ruling thereon. The record

does not reveal that any governmental agency ever advised the Respondent just
exactly what sort of information was required in order for them to demonstrate
that they were, in fact, a smll quantity generator. The regulations seem to
suggestt}mtannnyb.a:mamuqmn;.itymtorbymlymkmgme
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assertion that it falls into that category and that if samewhere in the
future it is determined that they are not, then they must suffer the conse-
quences for their mistake in interpretation.

In any event, while all this was t.ranspifing, the requirements for
financial responsibility became due under the regulations and notifications
were sent to the Respondent telling it that it needed to provide proof of
insurance and financial responsibility to the State of Alabama. The Respond-
ent continued to argue that it was not governed by the provisions of RCRA for
the reasons above-stated and these pleas were met with more requests for the
financial responsibility documentation.

Samewhere in this time frame, the State of Alabama was relieved of its
authorization to administer certain portions of the RCRA program and EPA came
into the picture. mehguwyﬁmfild its first Camplaint which proposed
to assess a penalty of $5,000 (five thousand dollars) for the failure of the
facility to come forth with the necessary financial and insurance documenta-
tion. An Answer was filed which essentially denied that they were governed
by RCRA and various settlement conferences between EPA, the Respondent and
peripherally the State of Alabama were held. Shortly after ane of the major
settlament meetings, the Agency moved to amend its Complaint to add the
additional violations d\idiitha:l.dimdswmﬂnh-mof
the first Camplaint. The motion was allowed and the new Carplaint was issued
which now charged the Respondent with violating not cnly the financial respon-
sibility aspects of the regulations but also the failure to have in place
groundwater monitoring systems for the three regulated units and other admin-
istrative and internal documentation which the regulations require that such
a facility have in place. '
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The record reveals that at no time did the Respondent, nor the wood
processing industry ‘generally. understand that the spray fields which were
installed pursuant to the Clean Water Act and, in same cases, the storage
ponds as well were regulated units under RCRA. This state of affairs was not
clearly enunciated to the Respondent until or shortly before the bringing of
this action. In arder to fully understand the Agency's rationale in regard
to this facility, as well as others in the wood preserving industry, a review
of certain internal memoranda is required.

Apparently as early as May or June of 1983, the State of Alabama, which
at that time had the authority to administer RCRA in that State, had same
questions about the applicability of RCRA to certain facilities in the wood
treating industry. This concern was camamnicated to Region IV EPA and by
letter dated March 13, 1984, Mr. James H. Scarbrough, Chief, Residual Manage-
ment Branch, wrote a letter to Mr. Bernard Cox, Chief of the Industrial and
Hazardous Waste Section of the Alabama Department of Environmental Management
(hereinafter "ADEM"). This letter contained two scenariocs which in essence
described two different treatment systems at two separate facilities and then
answered questions relative to the application of RCRA to tham. The first
scenario describes essentially what is found at the Brown Wood facility with
the exception that the scenario suggests that there is both crecsote and
pentachlarcphenol treatment of the wood involved. The record in this case
suggests that at all relevant times Brown Wood never used pentachlorcphenol
as a treatmant method but only used crecscte. The first question addressed
by Mr. Scarbrough was: “Is the wastewater which drains fram the filter beds
a listed hazardous waste because it cames fram the treatment of a listed
hazardous waste?" Mr. Scarbr. * answer was: “"Yes, the water is a

regulatedhanrdg:sm"uﬂ ad.thi's-qinimmﬂudeﬂnif_tmofa
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hazardous waste which includes a leachate. He suggests that since leachate
is defined in 40 C.F.R, § 260.10 as "any liquid, including any suspended
camponents in the liquid that has percolated through or drained from hazard-
ous waste" that therefore the water which drains through the sand bed filter
and the KOOl sludge contained therein must of necessity be a leachate and as
such is therefore a listed hazardous waste.

The next question is: “Would the spray fiéld be subject to RCRA if the
uaterishazardmamnﬂn@:itis regulated by the Water Division which
requires reporting to them?” The answer is: "Yes, since the water fram the
sludge filter beds would be regulated as a hazardous waste, as explained
above, any subsequent treatment, storage or disposal of the water would be
subjecttot}nregulati.mbym. 'nwspz-ayﬂeldmldb-afamofhm
treatment subject to regulation under Subpart M of Section 265." He further
states that reguhtimuﬂeramﬂmrsutemwwldmtexmam
treatment facility fram regulation by the RCRA program.

The third question asked is: 'mmmuﬁmmm
just the filterbedsbarogulatedbaamﬂnbottanhchydmﬂnsludge
accumlation.” The answer was that: "Regardless of the status of the water,

ﬂntﬂubldirqpuﬂmﬂdh.arqﬂatdmxfmhmmwx
andthatdelilth:gmightbamatainmmfotthemterofﬂ\e
sand filters.
AlﬂnaghIcanmdentandwhytheﬁlterbedsndghtbeanwhtadmit.
assuming as Mr. Scarhroughdidthatﬂuunt;riamthanm..ananmt
understand his reasoning that the holding pond would be a regulated surface
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. unit under Subpart K because it would not, under the scenario described,
anmma.

In any event, this letter fram Mr. Scarbrough to the Alabama official
which stated that the spray fields, holding ponds and sand pits would all be.
regulated units was based essentially, at least as to the holding pond or the
spray field, on the notion that the water which is discharged fram the sand
filter is a hazardous waste. It should be noted that this interpretation is
contrary to previous decisions by EPA not to consider the wastewater fram
such facility to be a hazardous waste and it was specifically excluded fram
regmaummmmmmmtmguummumm“a
hazardous waste in the first place.

snmmmmmmmmwmtmumm-
pretation, concurrence on this issue was requested by Mr. Scarbrough by
memorandum dated May 21, 1984. This memorandum was not admitted as an
thﬂnme.mmitmanumﬂumdﬂndm—
logicalmriovhid\gawriutoﬂnnduimotfolwmndm.
it will be made an exhibit in this case as Court's Exhibit No. 1. This
memorandum essentially sets forth Region IV's interpretation of its raticnale
thattlnbldingpumamwﬁelamrqnawmiuuﬂuksm-
rence by Headquarters, EPA. In this May 2ist mandun..nr. Scarbrough
states as follows: “The listing KOOl includes any sludge formed fram wood
pramimmmﬂutmumw/orpmudnarthnl.mgud-
less of where the sludge is formed. If a sludge is formed in the bottam or

sides of a surface impoundment, or a sand filter or on a spray field of a
land treatment unit, it is KOOl sludge. The surface impoundment, the sand
filter and the spray filter unit would be subject to all hazardous waste

permitting regulations.* (Enphasis supplied.) He then goes on to state that
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'in the case of the sand filter, the water that drains fram the filter is a
hazardous waste. He then proceeds to repeat his rationale for that conclusion
on the basis that the water is a leachate and, therefore, a hazardous waste.
The reason the Court sought this memorandum and included it as an exhibit, in
addition to the reasons immediately above stated, is that the reply to this
memorandum fram Mr. John Skinner, Director of the Office of Solid Waste in
Washington, D.C., contains language which suggests that there is an assump-
tion in the request that sludge is generated in the pond and the spray field.
The mamorandum fram Mr. Scarbrough to Washington, D.C. seeking concurrence
states as a condition of his hypothesis that a sludge is formed both in the
surface impoundment and the spray field. .

memammtqugothi.rqmtﬁorm. which is
Respondent's Exhibit No. 36 dated 25 July 1984, states that contrary to Mr.
Scarbrar;h‘s‘prwian cpinion on the subject, the wastewater fram the oil
water separature tanks and chemical ﬂocculaticn tanks are not classified as
listed hazardous waste, after the listed hazardous wastewater treatment
sluiges have settled cut, even though sams flocculated materials is carried
along with effluent stream. He goes on to state that when the Agency listed
wastewater treatment sludges fraom wood preserving processes it differentiated
between the sludges which settle ocut fran successive treatments of process
wastewaters and the wastewater stream itself. Hs therefore concluded that
the wastewater effluents fram the two tanks would be subject to regulations
only if they met one or more of the characteristics of a hazardous waste as
set forth in the regulations. There is no suggestion in this record or
elsevhere that the wastewater emnating fram the various treatment processes
employed by Brown Wood meet any of the "énncterhtia"u set forth in the

regulations.
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. Mr. Skinner's memo then goes on to state that, although the wastewater
emanating fram the sand filter is not a hazardous waste, both the sand filter
and the holding ponds would be subject to all hazardous waste regulations ang
permitt.mg standards since they are surface inpomﬂmnts used to manage a
hazardous waste (i.e., the sludge). The memorandum is silent as to how this'
sludge gets into the holding ponds. He does state that if a sludge is formed
in a wastewater treatment tank, filtration device or surface impoundment it
is a KOOl sludge. Since the May 21, 1984 memorandum fram Mr. Scarbrough,
wherein he seeks Headquarters concurrence with his opinion on the status of
the units involved, states that: "If a sludge is formed it is a KDOL sludge.”
The premise has then now been laid that KDOl sludge is in fact found in both
the surface impoundment and the‘ spray field as well. Mr. Skimmer's memo-
randum concludes that as to the spray field irrigation field, which is the
final step in the wastewater system, no decision has been made by Headquarters
as to whether or not that part of the system is a regqulated unit. He states
that he is currently investigating the status of this unit and that he expects
to get back to the Region on this point in the near future.

Therefore, the July 25, 1984 memo, on its face, apparently seams to be
ofhelpto.the regulated cammmnity in as much as it refutes Mr. Scarbrough's
earlier contention that since the wastewater emnating from the filter beds
is a hazardous waste, therefore, of necessity any holding pond or subsequent
treaumntfacintyuhidnmnagaﬂutmwuldbeanguhtadmitmder
RCRA. Mr. Skinner's mamo then, with no apparent Justification, immediately
leaps fram the decision that the wastewater is not a hazardous waste to the
conclusion that the pond uhidu receives this non-hazardous waste will, of
necessity, be a regulated unit since :I.tn;nageo the sludge. Just how this
sludge which is a listed hazardous waste is generated from a non-hazardous
wastewater constituent is not explained at this time. .
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The next memorandum in the chronology is fram Mr. Skinner to Mr. Scar-
brough dated November 23, 1984 which is Respondent's Exhibit No. 44. This
memo apparently is a follow-up to the earlier memo which left unresolved the
decision as to whether the spray irrigation fields were regulated units under
RCRA. Mr. Skinner states that since the last memorandum, he has discussed the
issue with the Office of General Counsel and has concluded that such spray
irrigation units or other land spreading of wastewaters fram wood preserving
operations constitute land treatment of a hazardous waste, namely the KOOl
bottam sediment sludge. Therefore, such land spreading or spraying would be
subject to the regulations and The Act. He then describes the basis for this
conclusion to the effect that the hazardous waste KOOl is formed in the soil
in a land treatment unit to which wastewaters fram wood preserving processes
are applied. The mechanism for forming this sludge, he says, is similar to
those cperating in trickling filters or at the bottam of surface impoundments
where aercbic degradation takes place. He states that biological action
taking place in such units will lead to an increase of mass fram the accumula-
tion of dead organisms. Contaminates in the wastewater could be absorbed on
this biamss and co-precipitate with it. Suspended solids also could be
separated fram the wastewater by sinple filtration while passing through the
land treatment unit matrix forming sludges. Hs then states that same facili-
ties have claimed that no sludges are formsd in these units or that no hazard-
ous constituents of concern ramin in these units at regulatory significant
levels. He states that if a facility is able to demonstrate that no bottam
sediments sludge is formed as described above, then the land treatment unit
would not be subject to regulation under RCRA. He parenthetically states
that: "at the present time we ar- ta_ﬁletopgwidcanygﬂdnmutom
one would meke such a demonstr . - He concludes by stating that if
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sludges are formed in the land treatment unit but the facility is able to
demonstrate that no hazardous constituents remain in an environmentally
significant concentrations then the facility. would have the option of delist-
ing the sludges pursuant to 40 C.F.R §§ 260.20 and 260.22.

We now have a situation where initially EPA, at the regional level, had
decided that all of these portions of the treatment system, i.e., the filter
beds, the holding pond and the spray irriqation field, were all subject to
RCRA and therefore regulated units for the reason that the water emanating
fram the filter bed was a hazardous waste. No mention of sludge formation
was used as a justification for that initial conclusion. The Agercy then at
the Headquarters' level concluded that the water amnating fram the filter
mitmmtinfactammtemtﬂutsime sludges, must of neces-
sity, form in both the holding pond and the spray field due to the interaction
of the organic constituents with the wastewater with the naturally occurring
bacteria that is found in the soil, cbvi@lyawsudamtarid formed, would
under the regulatory m.bmmmmmetmmum. It
is this httumlmimﬂutmmmmbo&nmﬂumofthis
wmulmmnofﬂntimuyumlumknrim
Wood Preservers Institute. They suggest that this internal interpretation of
thefomatdmofth..hﬂguameintlutmm@m. are, of
necessity, KOOl bottam sediment sludges representing a new regulation, the
ef&aofﬂuﬁhmplmm&ﬂammmmmm
the provisions of RCRA vhere heretofcre the Agency and the regulated camunity
had assumed that they were not regulated since they contain no KOOL sludges.

At the Hearing, the Agency, at least at the regicnal lewvel, tock the
position that they have always have feltﬁntmofﬂmmiumregu-
lated. na'ag.mmmdmmmm1mmqmmé
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Region's original basis for considering them to be regulated were that they
handled a hazardous waste, i.e., the water fram the sand filter, and not
because KOOl sludge was generated therein. Since the Region has been cor-
rected on its assumption that the water was a hazardous waste in of itself,
the new theory seems to be that since sludges will inevitably form in these
units due to the interaction of the wastewater and naturally occurring bac-
teria in the soil that such sludges, biamasses or whatever description accu-
rately describes this material is, under the regulation, KOOl sludge that
they now are regulated on that basis.

During all of this time, the Respondent, Brown Wood, continued to urge
its case upon the State ofAlahmmarﬂﬂleFederalEPA.toﬂmeffectﬂatz
(1) they are small quantity generators; (2) that the sand filter is under
the definition in the regulations of a “tank"” and, therefore, not a regulated
unit; and (3) that the storage pond and spray field are not regulated units
shnethsydomtmnagaatuurdnmﬁsteu the industry has historically
understood that term. Despite these strongly felt beliefs as to the non-
applicability of RCRA to their facility, Brown Wood continued, through its
consultants and others, to came into campliance and to satisfy the demands put
upon them by various governmental regulatory agencies. At ane point in time,
msuuofmmwmmmmtum@mmmm
wood sand filter device with a concreted one and demonstrate that the pond
was not leaking that they could be relieved fram the obligation of installing
a gromdwater monitoring system for those units. Apparently at this point in
time, the State of Alabama did not consider the spray irrigation field to be
a regulated unit. Pursuant to those instructions, the Respondent removed the
wocd-sided sand filter and replaced it wi&amfﬂmﬂ&w
now agrees is a “tank" under even the most stringent interpretation of the
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regulation's definition. The Respondent also attempted to satisfy the
Agency's cmcems.abmt financial responsibility by providing the Agency with
a trust agreement which the Agency apparently did not feel to be satisfactory.

Examination of Regulatory Scheme

Since the beginning of this controversy the Respondent has steadfastly
argued that its wooden sand filter meets the definition of a tank, a position
which the regulatéry agencies have just as adamantly denied. Since the status
of this unit, in my judgement, plays a crucial role in the application of the
RCRA regulations to this facility, some examination of this position is
warranted. As discussed above, the original sand filter employed by the
mmtumuMmdiuwmmmmha
device consisting of a 20-by-20-by-15 impoundment with a natural clay bottam
and sides oconstructed of preserved wood, having a depth of approximately
five (5) feet. 40 C.F.R. § 260.10 contains the definitions which govern the
applicability and the administration of the RCRA program. In that section,
a tank is described as: “a stationary device, designed to contain an accumu-
lation of hazardous waste which is oconstructed primarily of non-earthen
materials (e.g., wood, concrete, steel, plastic) vhich provide structural
suppport.” Sinmple mathematical calculations reveal that the original sand
filter is constructed primarily of non-earthen materials, that is to say,
wood, and that cnly the bottam is of earthen material. In arriving at its
conclusion that this device does not meet the regulatory definition of a
tank, the Agency takes the position that in arder for it to be a tank,
it must maintain its structural integrity vhen removed from the grownd and
esgsentially support itself in mid-air. 'm. Agency's position is that since
the bottam of the tark is made of earth and clay materials, it would fall
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' out if removed fram the ground and, therefore, it cannot meet the definition
of a tank. See the testimony of caonplainant's witness, William Gallagher,
Jr., at page 254 of the Transcript wherein he says: “For purposes of meeting
the definition of a tank, we maintain that if the earth was removed fram
around this tank, it would support itself. Since it has no bottam, it cannot
support itself.” Cbviocusly, the Agency's position on this matter is at odds
with the written definition of a tank as it appears in the requlations, which
are binding upon the Agency. Additiaxal;y. two expert witnesses appearing on
behalf of the Respondent, who are professors of engineering at their respec-
tive universities, also disagreed with the Agency's interpretation thereof.
They take the position that if a device is made primarily of non-earthen
materials which provide structural support, it meets the definition of a
tank. The Agency in its argument has added additional language to the regula-
tions which a careful reading therecf does not support. All of the witnesses
agreed that the wood sides of the original sand filter do provide structural
support. The Agency's concern seams to be that since the bottam of the
filter is made of clay, it cannot, under any circumstances, be considered a
tank. Jf this was the Agency's intent, the definition it provided to the
regulated camumity and to the ottnr govermmental regulatory agencies should
have been more carefully written to suggest that the bottam of the device has
to be made primarily cut of non-earthen materials. The Agency attempts to
bolster its position on this issue by suggesting that clay is not imperviocus
to all substances and that, therefore, it does not contain “"the hazardous
waste treated therein®. Whether or not the device leaks is not at issue here
since the Agmcyhula:;sirmdimredtlatemtammuthg of
steel will on occasion leak and that d;ctharor not a device is entirely
water-proof or impervicus to all materials contained therein is not part of
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~ the definition of a tank. This contention is obviausly ludicrous since the
filter bed is designed with a sump in the bottam from which the wastewater is
Supposed to drain into the holding pond. If it were constructed in any other
fashion, it would not accanplish its required function and would overflow onto
the ground. I am, therefore, of the opinion that the original wood-sided
sand filter employed by the Respondent as part of its treatment system met
the definition of a "tank" as contained in the regulations and that the
Agency's attenpt to informally re-write the definition contained in their own
regulations is an improper exercise of prosecutorial discretion.

All parties agree that a treatment device which meets the definitions of
aurkisemptfmnceminupectsoftheruguhto:ysdmmmderm
including the necessity to have in place a groundwater monitoring system. As
indicated above, the Respondent, shortly prior to the filing of the Amended
Conplaint, had replaced the wood filter with a concrete device which everyone
agreeseasilymtatheregulatorydaﬂnitimofatanb The main concern
apparently in regard to this portion of the treatment scheme is whether or
not the old wood-sided filter bed was closed pursuant to an approved closure
plan. Testimony at the Hearing indicates that the Respondent is attempting,
through its engineering consultants, to convince the regulatory agencies that
the old filter bed was “clean-closed” and that, therefore, it was closed in a
manner consistent with the regulations. Since I am of the cpinion that the
old wood-sided filter bed met the definition of a tank, any further discus-
sion concerning its closure is for purposes of this decision, unnecessary.

Having determined that the old sand filter bed met the regulatory
definition of a tank and since everyone agrees that the new concrete filter
clearly meets the definition of - -k, additional examination of the regula-
tory definitions -is appropriate .~ermine the effect of this ruling.
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The above-cited section of the Federal regulations which contain the
definitions appliéable to RCRA define sludge as: "any solid, semi-solid, or
liquid waste generated fram a municipal, cammercial, or industrial wastewater
treatment plant, water supply treatment plant, or air pollution control fa-

cility exclusive of the treated effluent fram a wastewater treatment plant.”

(Emphasis supplied.) Everyone agrees that KOOl bottom sediment sludge is
generated at several locations in the treatment scheme employed by the Respond-
ent, i.e., at the bottom of the oil waste separator and clearly the material
to which the floc has been added which settles ocut on the surface of the
sand gravel filt'er bed. There is also apparently universal agreement among
the parties that the wastewater which leaves the sand bed filter is not a
hmr@smtemﬂerﬂmnegulgtoryadzmestablishdbytheﬂ?& We then
are faced with the baseline question of determining whether or not a KOOl
cludgaisgumtedbythismﬂuzardms@stmtaratmoﬂmporﬁmof
the treatment scheme, in this case, Mily the surface holding pond and
the spray irrigation field. Although the phrase “wastewater treatment plant”
is not defined in the RCRA regulations, there is a definition which seems
appropriate, contained in the same section of the Federal Register, that
being “wastewater treatment unit". This device is defined as: "(1) as part
of a wastewater treatmsnt facility which is subject to regulation under
either § 402 or § 307(b) of the Clean Water Act; and (2) receives and treats
or stores an influent wastewater which is a hazardous waste as defined in §
261.3 of this chapter, or generates and accumilates a wastewater treatment
sludge which is a hazardous waste as defined in § 261.3 of this chapter, or
treats or stores a wastewater treatment sludge which is a hazardous waste as
defined in § 261.3 of this chapter; and (3) meets the definition of tank in §
260.10 of this chapter.” The sand bed filter is a part of a wastewater treat-
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ment facility which is subject to regulation under § 402 of the Clean Water
Act and it does receive, treat and store a hazardous wastewater treatment
sludge and it does meet the definition of tank, as we have previcusly dis-
cussed. Applying all of these definitions to the facts at hand, one arrives
to the conclusion that any material produced by the interaction of the non-
hazardous wastewater ccntained in either the storage lagoon or the spray
irrigation field with naturally occurring bacteria in the soil is excluded
fram the regulatory definition of a sludge since this material is a treated
effluent fram a wastewater treatment plant. This reasoning is supported by
the language contained in the footnote to Mr. Skinner's July 25 memorandum.
(Respondent 's Exhibit No. 36.)

Although I am of the cpinicn that the analysis presented above is an
accurate cne as it appliestotr;e situation in this case, cne need not rely
entirely upon such analysis to come to the conclusion that under the regula-
tions neither the storage pond or -pray irrigation field are regulated units
under The Act or the regulations promilgated pursuant thereto. As discussed
earlier the Agency's decision that these units are regulated units under The
Act has its genesis in their unpublished theory that any materials created by
the non-hazardous wastewater ard soil bacteria is, of necessity, KOOl sludge.
mecdswmofmutdgemtbemmmw'amﬂmgmeaunm
hmmmwmﬂnmdﬂwmwoubjmﬂmtoﬂnrigors
associated therewith of a RCRA regulated facility. The above-described
memoranda fram Mr. Skinner contain no data to support the notion that, of
necessity, KOOl bottam sediment sludge is always present in these units. On
the contrary all of the testimony fram the expert witnesses presented by the
Respondent suggests that to the extent any additional biamass or new material
is generated by such interaction it does not constitute KOOl bottom sediment



-2] -
sludge. The Respondent's witnesses uniformly testified that a sludge, as
that term is miversally accepted in the engineering cammunity, means a
visible measurablé substance resulting fram the treatment or management of
same form of waste. Their testimony was that even if same material is gen-
erated by the biological action which takes place in the soil, it no longer
has the characteristics of the constituents of concern in solution in the
non-hazardous wastewater since that is one of the functions of biological
treatment. By that it is meant that the bacteria which through evolution or
acclimation, have the ability to feed on such organic materials, change its
nature by the very act of their interaction with it and that the resulting
material no longer has the same chemical make-up that was originally present.
The Agency takes the position that the sludge generated in these two units,
i.e., the lagoon and the spray irrigation field, may, in fact, be invisible
and unmsasurable by normal means, hxt.s_inceﬂwymotm@inimﬂntm
material is, in fact, generated, it is, by definition KOOl bottam sediment
sludge. It is this regulatory leap of faith which is of primary concern not
mymm-wmwmmwmmmuy-m it is
contrary to the scientific comunity's previous notion of how these materials
are generated.

| Mr. James David Hagan II, cne of the Agency's primary witnesses cn the
mmcfﬂuprmo!mmlhﬂgeinﬂmtrumm. testified on this
issue at some length. It is felt that a recitation of this witnesses testi-
rmony is wwdcumd.mthevaliditycfﬂmhgmcy'apmiﬁmmﬂus
issue. This witness, who is an inspector and employee of the State of
Alabama's Hazardous Waste Division, tntiii:od that he saw KOOl sludge in the
holding lagoon and that was cne of the basis for his agency's as well as
EPA's assunption t.‘nat that is certainly a regulated wnit. The following
dialogue takes plade on pages 165, 166, 167 and 168.
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"MR. BROWN: Just a few more, Judge.
BY MR. BROWN:

Q. Can you explain what would happen if surface oil was
an the pond?

A. Surface oil?
Q. Uh-huh (affirmative).

JUDGE YOST: What kind of oil are we talking about?
Just any kind of o0il?

MR. BROWN: Right, any kind of oll, oil associated
with crecsote.

JUDGE YOST: CKay.

THE WITNESS: You're talking about the carry oil or
the fractions of crecsote?

MR. BROWN: Light fractions.

THE WITNESS: They would float on the surface of the
impaundment .

BY MR. BROWN:

Q. Is surface oil K=001 type surface oil that we're
talking about?

A. No; it would not be considered to be K=001.

- Q. Would it stain the soil along the bank when the wind
blew the water around?

A. Mibly .

Q. Okay. Or if the water level dropped same, it would
leave that stain?

A. m’.bly-

Q. GCould the black substance that you saw around the
edge of that pond have been a stain rather than a sludge?

A. The black substance that I saw was a sludge. It met
the definition of a sludge in the Alabama Hazardous Waste
Management regulations. That was the only determination at

that point that I was required to make."
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“Q.  Could it have been a sludge?

A. Iimsasludge. A sludge can be a stain; a stain
can be a slt_:dge.

Q. What's the difference between a stain and a sludge?
A. I'm not sure there is a difference.

Q. Ckay. So, that could have been a stain fram oil,
couldn't it? I mean you didn't test it to find out if it has
any K-001 constituents, did you?

A. It met the definition of a sludge.
Q. Did you test it to see if it had any K-001 constituents?

A. No, but, as I've already described, that's not
necessary to meet the listing description for K-001.

Q. ﬂntymmmﬂutbankofﬂutpaucandwry
well have been a stain fram an ocil residue, couldn't it?

A. It was also a sludge.

JUDGE YOST: Well, I don't understand. You keep
referring to this regulation. Does the regulation describe
this sludge?

THE WITNESS: Yes, sir; it gives a specific definition
for sludge.

JUDGE YOST: Well, what is the definition?
THE WITNESS: It is the —

JUDGE YOST: Samething that results from the process
that they'‘'re engaged in?

THE WITNESS: It's any solid, semi-eolid, liquid waste
generated fram a mnicipal, commercial or industrial waste water
treatment facility, mmicipal water treatment facility or air
Follution control facility, and it's exclusive of the effluent
fram those facilities.

BY MR. BROWN:

Q. Now, that's the general sludge definition. Is that
right? Is that what you're quoting now?

A. Right."
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» "Q. Ckay. Well, you're not claiming that any and
every sludge is a hazardous waste, are you?

A. No.

Q. Only sludge - For purposes of this case, anly
sludge containing K=001 constituents would be a hazardous
waste, wouldn't it?

A. DNo. Sludge generated in a waste water treatment
facility fram the treatment of waste water that cames fram a
wood preserving facility that uses pentachlorcphenol or
crecscte is K-00l, irrespective of its constituents.

Q. What regulation says that?

A. 1It's in the identification and listing of the Alabama
Hazardous Waste Management regulations, Section 234, 4-234

through 4-23S.

Q. Let me ask you this. If what you saw on the side of
that pond was an oil stain, do you content that that is K-001
bottom sediment sludge?

A. I have no knowledge of whether that is an oil stain
or —" :

The cbvious inability of this witness to provide any sort of logical and
sensible answers to the questions posed, in my judgement, points ocut the
obvicus flaws in the Agency's theory concerning the generation of KOOl bottam
sediment sludges. At one point the witness states that the dark stain he
observed on the edge of the lagoon, if it were surface oil, it would not be
considered KOOl and yet he then goes to state that if he saw samething there,
it must, of necessity, be KDOl sludge.

Professcr Warren S. Thampson, appearing as an expert witness on behalf
of the Respondant, discussed the Agency's theory as to the generation of KOO1
sludge both in the pond and the spray irrigation field at same length.
Professor Thampson, who had visited the Respondent's facilities on many
occasions, emphatically testified that at no point had he ever observed
anytlﬂ.ngvague.].y reserbling KOOl sludge, either in the holding lagoon or the
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sbray irrigation fielg. He agrees that the spray irrigation field is a bio-
logical treatment system and it is for that reason that the EPA recammended
its use in order to meet the “zero discharge” limitations imposed by the
Clean Water Act. He also emphatically stated his opinion that the materials
formed in the spray irrigation field by this biological activity can in no
way be considered as KOOl sludge, as that term is defined in the regulations
and as the scientific cammmity has viewed such a sludge. On page 221 of the
Transcript he enphasized the Agency's position by quoting fram Lewis Carroll's
bock Through A Looking Glass to the effect that: “When I use a word, Humpty
Dmpty said, in a rather scornful tone, it means just what I choose it to
mean, nothing more, nothing less." The witness then goes to say:

"And this is a word that EPA is using, sludge. It can’
refer to carload quantities, or it can refer literally
to monamolecular layers when we're talking about spray

irrigation fields. GOne cannot identify visually or by
measuremant a KOOl sludge on a spray irrigation field.

"So when I say that I disagree with Mr. Skimner, that
is the reason, is that he is overlooking his own regqula-
tions in that regard.”

Professor Thampeon testifies again on this question on pages 224 and 225 of
the Transcript, upon cross-examination by EPA counsel. When asked: “Isn't
it true that biological activity that is going to take place at the top,
takes place right at the top layer (discussing the spray irrigation field)?"
He answers:

"There is biological activity that takes place in the
upper I'll say 12 inches of the soil, primarily in the
top six inches of the soil. Now, this biological
activity is activity associated with the breakdown of
the dissolved preservative constituents in solution

in the waste water, and with the wood sugars — There's
still some wood sugars fram the wood preserving process
that are also in solution, and these are degraded bio-
logically and photo-chemically on the spray irrigation
field." -
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"Question: And isn't it true that that biological mass
that's breaking down those constituents is considered
KOOl sludge?
Answer: 'Ihié is a point where I disagree with that.
The fact that there is a biological activity taking
place does not necessarily mean that a sludge is
forming."

Professor John Ball, also appearing as an expert witness on behalf of
the Respondent, addressed both the question of the Agency's interpretation of
the definition of a tank and its notion about the formation of KOOl sludge
both in the holding pond and the spray irrigation field. n page 395 of the
transcript, Dr. Ball discusses EPA's contention that the bicmass material,
which is generated in the spray irrigation field and purportedly generated
in the holding pond, constitutes KOOl sludge. He states that as to all the
sludges that he has ever had anything to do with, he has been able to distin-
guish them and wood preserving sludges he can easily distinguish. He was
ukedﬂmﬂmerhhadmr.morhardof. pricr to the testimony in this
case, either an invisible sludge or a sludge you cannot see with the naked
eye or a sluige you cannot msasure under a standard test. He states that
other than before the KOOl question came up, “...I never heard or ran across
-anyone who has claimed that he is working with a sludge that is some sort of
sludge that you can't see, invisible type sludge.” On page 398 of the tran-
script, Dr. Ball also discusses the physical and biological changes that
occur when bacteria attack and consume organic chemicals, such as naphtha-
lene or other constituents of the wood preserving wastewater. He suggests
that you do not end up with the same materials you started with because
the bacteria eat into the molecules and it becamss ancther organic material
entirely, which is certainly not KDOl sludge.

On page 407 of the transcript, Dr. Ball discusses his opinion concerning

uhetherormtﬂﬁwooden filter that has now been replaced by the concrete
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filter and which is identical to the one still remaining is or is not a tank
under the definition in the EPA regulations. He stated he believes, under
that definition, that.it is a tank. .He explained that: "It is made primar-
ily of wood. “And when I think about that, 'prhﬁrily'tommmmst of
it is made of wood, moet of the structural part, and it is made of wood.
Under the definition it says 'primarily made of non-earthen materials', which
to me would mean same of it could be made of earthen materials." On page
408, Dr. Ball continues his discussion about his problems with EPA's exten-
sion of the definition of a tarnk as it appears in the Federal Register and
antesﬂathothiriuﬂnttheymgoingtoofarwiﬂ!ﬂntreguutimin
that they would suggest that you take the device in question and suspend it
in mid-air and if it is able to hold itself together and maintain its inte-
grityitisatankarﬂ.ifmt;itiamtatank. It was his opinion that
this extension of the written definition is umarranted and improper. Dr.
Ball, who also visited the facility on several occasions and tock samples of
the material in the holding pond and in the spray field, testified that on
numercus occasions he has been there, he has never seen anything in either of
those two areas that would vaguely resemble KOOl sludge or anything similar.
In addition, the testing performed by Dr. Ball at the Respondent's facilities
did not reveal the presence of any KOOl sludge, or, as to the spray field any
ﬁmmmwmw-wimmﬂumdmm
them subject to regulation under The Act. Dr. Ball also expressed his vigor-
ous disagreemant with Mr. Skinner's (EPA Headquarters) thecry about the
generation of bicmss which would be considered KOOl bottam sediment sludge.
He suggests such a theory is only that. No data has been presented by EPA or
m.mwsmmumm.'m-mmdmmm
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ndealing with wood processing operations and the generation of sludges by
that industry, as well as by the petroleum industry, leads him to believe
that there is no s(;bstance to Mr. Skinner's supposition in this area.

Discussion

As indicated in the letter fram Mr. Scarbrough, EPA Region IV, to
Mr. Bermard Cox, Alabama Hazardous Waste Management Office, the sole reason,
at that time, forﬁwhguwymideringtheholdhgpaﬂuﬂﬂuspny
irrigation field to be regulated units was that they managed a hazardous
waste, i.e., the water emanating fram the bottam of the sand filter. Nothing
in that letter suggests that Mr. Scarbrouch considered these units to be
regulated for the reason that there was same KOOl sludge generated therein.
It wvas only after the later pronouncements by Mr. Skinner that: (1) the
wastewater is not a hazardous waste; and (2) any sludge materials generated
in these two units would, of necessity, be KOOl bottam sediment sludge that
the Agency appeared to change its position as to the rationale for regulating
these units. The regulated industry, on the other hand, having read EPA's
prior decisions in 1980, to the effect that the wastewater generated by such
a filter is not a hazardous waste, never considered facilities such as the
holding pond or spray irrigation field to be units regulated under RCRA. It
was only upon reading Mr. Skimner's rather novel approach to this issue did
they become sericusly concerned about EPA's change of position and have, in
fact, formally petitioned EPA Headquarters to review and change its copinion
on this question about the generation of KOOl sludge in surface impoundments
and spray irriqation fields. The record indicates that m. Headquarters is
taking this question under advi wd has not yet issued a reply to the
petition for reconsideration. '
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The record is equally clear that no one fram either EPA or the State of
Alabara has ever sarpled any of the materials in the holding pond or spray
irrigation field and Qubjected such 'sarrples to laboratory analysis to deter-
mine the presence of either the wastewater constituents of concern or KOOL
sludge. The Agency's position is that anything generated fram the inter-
action of this non-hazardous wastewater with naturally occurring bacteria is,
by definition, KOOl sludge, and that if the regulated commmity wishes to
dispute that contention, they must do so by proving the negative to the Agency
throuch a de-listing petition. The Agency has also expressed its position,
in writing, that they have no idea of how a regulated facility would make
such a demonstration to EPA.

The evidence in this case shows, by a substantial preponderance of the
evidence, ﬂntthehgmcyhasfaiiedtoprowiu thecry as to the spontanecus
generation of a hazardous sludge fram a non-hazardous wastewater. On the
contrary, the only evidence given on this question by anyone who is qualified
by virtue of his education and experience to render such cpinions disagrees
violently with Mr. Skinner's contention that all new materials created by
same biological activity following the sand filter portion of the wastewater
treatment device is a regulated hazardous waste, i.s., KOOl bottam sediment
sludge.

The Agency's position in this matter has placed the regulated cammmity
in an untenable position wherein Ly the expression of a unsubstantiated
scientific thecxry they have required that commnity to demonstrate to it the
non-existence of these materials vhen they are unable to provide any guidance
whatsoever to the regulated comnnity as to how this might be accamplished.
Since no ane at EPA or the State of Alabama has ever seen, measured, tested or
analyzed any such ‘freely occurring sludge, their position in this matter
remains solely that of an undocumented theory.
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While it may well be true that same wood processing facilities do gener-
ate KOOl sludge in their holding ponds or spray fields, the record is dewvoid
of any evidence which suggests that such sludge is generated at facilities
erploying the EPA-recammended treatment system utilized by this Respondent.
I am also of the opinion that the two memoranda sent by Mr. Skinner to
Mr. Scarbrough, wherein this new theory is articulated, have no requlatory
force or effect since it amounts to an extension of the previocusly recognized
realm of regulated facilities and is, therefore, in violation of the provi-
sions of the Administrative Procedure Act (APA) which clearly require that
such pronouncements be the subject of publication, comment and final promul-
gation in the Federal Register. This argument concerning the invalidity of
EPA's attempt to ciraumwent the .provisions of the Administrative Procedure
Act through the use of internal memoranda was discussed at same length in the
amicus brief filed by the AWPI and the cases cited therein. I am, therefore,
of the opinion that even if there were same scientific validity and support-
ive data to aid Mr. Skinner's new interpretation, it still would have to go
through the APA process of notice and comment with the opportunity of the reg-
ulated comunity to scrutinize the scientific basis for such pronouncement.
An excellent discussion of this notion, as it applies to EPA activities,
is found in the matter of U.S. Namsplate Company, Respondent, RCRA Docket No.
84--0012, issued by the Chief Judicial Officer of EPA on March 31, 1986.
That decision concluded by stating:
"Clearly, these reference were insufficient to give
U.S. Namsplate 'effective encugh knowledge so that it
might easily and certainly assertain the conditions by
which it was to be bound.’' Based upon these inprecise
references, U.S. Namsplate could not have been expected
to know, or even suspect, that the Agency considered

sludge fram the etching fram stainless steel to be
'FO06 hazardous waste'."
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In that case the Agency attempted to hold U.S. Nameplate responsible for
managing its sludge from .stainless steel etching as a regulated hazardous
waste when neither the listing document, the background document nor other
materials would suggest to U.S. Nameplate that the sludge that they were
generating was included in the definition given in the regulations. The
Agency in that case argued that they had, in fact, listed and indexed the
documents referred to and that, therefore, that was sufficient under the
APA to put the general public on notice as to the requirements. The Adminis-
trator disagreed with the Agency enforcement staff on that question and
stated that mere publishing and indexing of the materials was not sufficient
under the APA to advise the regulated cammunity as to its responsibilities in
handling such waste under RCRA. .

Intl;xeinstantcue. the Agency has not even acconplished the bare mini-
mums suggested by the APA either through pl:blic':at.im, indexing or otherwise.
memlywucetot}nregulatedp:bliciﬁthia case would be if they hap-
pened to get their hands on Mr. Skinner's two mmmoranda vwhich were internal
to the Agency, not publicized, not indexed, and not published in any fashion.
Clearly, the atteampted use of EPA of the theories contained in Mr. Skimner's
internal msmoranda do not even approach a threshold oconpliance with the
requirements of the APA.

In this regard, the Agency argues that the pertinent msmoranda are merely
*interpretive rules” and as such fall within the exception provided by § 553
of the APA. This issue was also addressed in same detail in the Nameplate
case, supra. See pages 10-11 of that opinion which qu:t.u. Lewis V. Wein-
berger, 415 F.Supp. 652 (D.N.M. 1976) as follows:
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"The IHS contract care policy in dispute should have
been published in the Federal Register. It falls within
the scope of "statements of general policy or interpreta-
tions of gene.ral applicability formulated and
the agency" under 5 U.S.C.A. §552(a)(1)(D) (1967).

"Regarding the necessity for publication of the mamo-
randum in the Federal Register versus merely making it
available for public inspection and copying, the Court
stated:

"In reaching this conclusion, the Court has taken
into account the provisions of section 552(a)(2) dictat-
ing that 'those statements of policy and interpretations
which have been adopted by the agency and are not published
in the Federal Register' need only be available for public
inspection and copying. 5 U.S.C.A. §552(a)(2)(B) (Supp.
1976).

“In determining whether particular policy or inter-
pretive statements are required to be published or whether
they need only be made available, subsections (a)(l) and
(a)(2) of section 552 must be read together: ‘statemants
of general policy must be published; interpretations
which have been adcpted by the agency must be available
and interpretations of general applicability must be
published.' K. Davis, Administrative Law Treatise §3A.7

(Supp. 1970) [hereinafter cited as Davis].

“A policy statement is not qualified as 'general’
nor is an administrative interpretation deemsd to be ‘of
general applicability’ if: (1) only a clarification or
explanation of existing laws or regulations is expressed;
and (2) no significant impact upoon any segment of the
public results. See Hogg v. United States, 428 F.24 274
(6th Cir. 1970); Anderson v. Butz, 37 Ad.L.2d 852 (E.D.Cal
1975). See generally Davis §§ 3A.7,.9. Therefore, such
material need not be published. Also within the availa-
bility requirements of 5552(;)(2)(8) are statements
affecting only an agency's internal or housekeeping
cpontianarﬂadj\diaqu:inimmidxnybonnod
upon as precedents by the agency. See Hogg v. United
States, suypra; Davis §§ 3A.7,.9.

siStatements of general policy or interpretations of
gensral applicability’ which fall within the publication
requirement of section 552(a)(l) have been variocusly
defined. Generally, however, policy or interpretive
statements are deemsd to fall within the scope of
552(a)(1) (D), requiring their publication, when they
adopt new rules or substantially modify existing rules
regulations, or statutes and thereby cause a direct and
significant impact upon the substantive richts of the
gumlpublicoraugmxtw See Anderson v.

Butz, supra.”
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beneficiaries eligible for contract health care. As
gsuch, it is a 'statement of general policy' within the
meaning of §552(a)(1)(D)."

Since the effect of these memoranda is to place portions of a wastewater
treatment system (i.e., the holding pond and spray field) under the strictures
of RCRA, which the regulated cammity theretofore did not consider to be
requlated, they have a "direct and significant impact on the substantive
rights" of a segment of the general public. They, therefore, must be pub-
lished.

The Agency also argues that the regulated cammnity should have been put
mnoticeﬂntmmummidaredtoberegu}uudwmmw
reading the relevant "bad(graxﬂ document”. I have carefully read this
docunent and althouch several very general statements appear which might make
one suspect that they are regulated, they lack the precision and carpleteness
vhich the courts have required.2 This vagueness is underscored by the Agency's
own doubts about the status of the spray fields as evidenced by Mr. Skinner's
first memorandum (Respondent's Exhibit No. 36) wherein he told Mr. Scarbrough
that his office is currently investigating that issue and will advise him
later.

Additicnally, the "background documsnt” was not published in the Federal
Register, but merely mentioned in the preanble to the Federal Register Notice
which originally listed KOOl. As to this situation, the Applachian PFower

court held thats

“Anry agency regulation that so directly affects pre-
existing legal rights or obligations, Lewis v. Weinberger,
415 F.Supp. 652 (D.N.Msx. 1976), indeed that is 'of such

a nature that knowledge -~ is needed to keep the
outside interest inform aea_gux:y',nnquimin

~ repsect to any subject w -8 campstence, ' is within

2 Appalachian Power Co. v. Train, 566 F.2d 451 (1977).
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the publication requirements. United States v. Hayes,
325 F.2d 307, 309 (4th Cir. 1963). As the substance of a
regulation imposing specific obligations upon outside
interests in mandatory terms, Piercy v. Tarr, 342 F.Supp.
1120 (N.D.Cal. 1972), the information in the Development
Document is required to be published in the Federal
Register in its entirety, or, in the alternative, to be
both reasonably available and incorporated by reference
with the approval of the Director of the Federal Register.
5 U.S.C. §552(a)(1).

“[1 C.F.R.] §51.6(a) requires that the ‘language
incorporating material by reference shall be as precise
and camplete as possible, ' while §51.7(a) provides that
‘each incorporation by reference shall include an identi-
fication and subject description of the matter incorporated,
in terms as precise and useful as practicable within the
limits of reascnable brevity.' The cbvicus meaning of
those two sections is that an incorporation by reference
must give one affected encugh knowledge so that he may
easily and certainly ascertain the conditions by which he
is to be bound.

"The agency has failed to conply with either of the
requirements. The language of the incorporation by
reference is neither precise, nor camplete, nor useful.”

The Administrator in the U.S. MNemeplate case, supra, reviewed the
language in the preanble which the Agency argued satisfied the incorporation

by reference requiremsnts and held that:

"Here, as previcusly stated, neither the backgroaund
document nor the statement contained therein that defines
electrcplating to include chemical etching was published
in the Federal Register. However, the Region does claim
that the background documsnt was referenced or ‘noted' in
the Federal Register at the time 40 CFR §2651.31 (FO06)
was criginally pramilgated. 45 FR 33084, 33112, 33113
(May 19, 1980). In response, U.S. Namsplate claims, and
the Region does not dispute, that the only references in
45 FR 33084 et seg. (1960) to the background document are
as follows:

*[AJong other things, the dockst contains
background documents which explain, in more _
detail than the prearble to this regulation,
the basis for many of the provisions of this
regulations. 45 FR 33084" °
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"and at 45 FR 33112 and 33113:
"Detailed justification for listing each

hazardous waste in Subpart D [Subpart D con-

tains the Agency's list of hazardous waste

fram non-specific sources, i.e., §261.31]

is contained in specific background documents

and so will not be set forth in this preamble.”
. “Clearly, these references were insufficient to give
U.S. Nameplate 'effective enough knowledge so that [it
might] easily and certainly ascertain the conditions by
which [it was] to be bound.' Based upcn these inprecise
references U.S. Nameplate could not have been expected to
hw.ormwmpectﬂutthahgawymide:edslmge
frantheetdxitgofsninlmsmltobe'mw
waste.'"

'melanguageinﬂxepombletoﬂwreg\natiaumtjxgmlbattan
sedinentslxﬂgeiseqmnyvagmuﬂdoumtatistyﬂmrequiremtsset
forth above.

For the reasons previcusly set forth, I am of the opinion that neither
ﬂwmnramhmrﬂuhndcgranddoaxmntanbolegimly'medwme
Agemytobolsteriumeagaimtmhmt.

I am, therefore, otﬂucpinimﬂatmatulptdmbymemof
mumrmawiuwwm.mmmmmman
mfammtacdmoudxuhmeminﬂ\uanhclunymﬂmim.
mmm.mmm«mmmmummmu
for Mr. &imer'nncimtiﬁcﬂmtycammingﬂn.pmﬂmmsgumﬁmof
am:tammu.hﬂgn&mammuqddmﬂmiﬂmud
mmdm@maammmmumdmwmﬁm
presented by the Respondent. The rules of procedure in these matters place
mmdmnﬂugamﬁﬁememmmmmrave
mtdmeaoint\ﬁsme.. Mmrepruamumofmnmudinuml
mamoranda which, in essence, crauam;viohdmmmmt.mttnre-

toforerecagnizgd.doamtutisfyﬂatb\xdm- To merely come into an
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~ eriforcement proceeding with essentially an unsupported enforcement philosophy
which has not undergone the scrutiny required by the APA and to use such a
theory to boot-strap its position on the validity of its case is not
authorized under the rules applicable to these proceedings. Even if one were
to take the position that the Agency has satisfied its initial burden of
proof as to the validity of its charges, the evidence presented by the
Respondent in this case clearly rebutts any such presumption. In any event,
the Agency has not sustained its burden with a preponderance of the evidence
as required by the rules. (40 C.F.R. § 22.24.)

Based on the discussion above, I am of the cpinion that the wood-sided
sand filter meets the definition of a "tank" as that definition is expressed
in EPA's own regulations and, mm. that device is not a regulated unit
under the provisions of RCRA. In addition to being sclentifically unsup-
prM,MW'nmdeﬂwnt&mﬁmdmw
waste is contrary to the definition of a sluige as heretofore set forth in
the regulations and could not stand in any event. As stated above, the
definition of a sludge excludes the treated effluent fram a wastewater
treatent plant and the only definition that approaches an explanation of
vhat a wastewater treatment plant is is defined as a wastewater treatment
unit which the facilities employed by the Respondent, in this case, clearly
meet.

1 am, therefore, of the cpinion that, for a variety of reascns, all of
which are emmciated above, the Agency has failed to show that the Respondent,
Brown Wood Preserving Comwpany, Inc., has violated the provisions of RCRA in
““the particulars set forth in the initial and Amended Complaint since none of
the facilities which they cperate are units regulated under RCRA.
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Since I am of the cpinion that the Agency has failed to sustain its
burden of proving that.the violations alleged in the Camplaint did, in fact,
occur there is no need to discuss the-appropriatenés of the penalty suggested
by the Agency in its Camplaint.

In addition to the reasons given above, the record also suggests that
the Respondent, Brown Wood Preserving Campany, Inc., would be entitled to the
small quantity generator exemption since the record suggests that although the
sand filters in question had been in operation, at least, since the mid-1970's
it only generated KOOl sludge in an amount considerably less than 2,200 lbs.,
which is the cutoff limit.* The Agency's observation that the small quantity
generator exenption does not apply to this facility was based solely on the
notion that the holding pond and spray irrigation fields were regulated
hazardous waste management units and, therefore, any exenption to be enjoyed
by one who would otherwise qualify as a smll quantity generator would not be
available to this Respondent. Since I am of the opinion that the Respondent
does not, in fact, treat, handle, store or dispose of hazardous waste on its
facility, the benefits accruing to one who qualifies as a smll quantity
generator could certainly be enjoyed by this Respondent should such a deter-
mination become necessary in the future.

*See the testimony of Conplainant's witness, James D. Hagan at Ry. 153 of
the transcript, vherein he states that the cleancut of the old wooden filter

aﬂygamtedaba:tameemloadotm-mdge.
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ORDER3

For the reasons herein above stated, I am of the cpinion that the
original and the Amended Carplaint, issued in this matter against the
Respondent, Brown Wood Preserving Campany, Inc., should be and is hereby

dismissed.
—
DATED: May 30, 1986 '
. Yost
Administrative Judge
3mle-sanameuhukmm > the rules of practice, 40 C.F.R

22.30, or the Administrator elects - g this
the Initial Decision shall becams t. alord.rofﬂuud.ninntor See

40 C.F.R. 22.27(c).
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Regulation of Wastawater Treatment E£ffluent from Processes that Cenerata
X0Cl and 7006 Wastewater Trcatacat Sludge -

Matttew Straus, Acting Chiof
Waste Identification Sraach (WH=582) -

Janes i1, Scarbrough, Chief
#Hesiduals Management Branch
Alr and Waste lanagement Oivision

This i{s in response to your questions conceraing tegulation of wastewater
treazoent effluent from KOCl and FOC6 processes.

The listisg XCO1 includes any sludge forzed from vastewater from wood
presecviag process vastus that use crensote and/or pentachlorophenol, regardless

=f where tbe sludge is formed. If 8 sludge is formed in the bottom or sides
of a surface impoundmeat, on a sand filter or on a spray field of a land

treataent unlc, {e is X001 sludge. The surface iapoundment, the sand filter E-.
and, the oprny'figﬂ! would be subject to all hazardous waate parmitting regulatious

1Y .
The eifluent remaining after the sludge settles out is not a listed hazardous
wvaste. It would only be subject Cto the characteriscics.
‘Eovevér,xin :ﬁh'éasc'oi the’iand filter, tlhe water that drains froa Ehu !11:5:
ibeds is & hazardous waste. ) .
-" .. . ‘.' ", . » v :

This {s based on thd definition:of hazardous waste, specifically $261.3(e)(2)
which states hazardous waste includes: : )

,‘. .. Any solid vasta generated from the treatment, storage or disposal v
‘of a hazardous waste, including any sludge, spill residue, ash, eaission ..
control dust or lsachate (but not including precipitation runoff), is a

. hazardous wvaste.
| N

. [ W * s
The sludge that accumulates on the sand £ilter beds would be regulated as a

1{sted hazardz.s vaste from a specific souce per §261.32, waste code number
X301. The wvatac which drains from the filter beds would de regulated as a
hazardous wasto since it would bde “leachate” generated from the treatment sud

sctorage of a hazardous vaste (i.c., XOOl sludges).

;Lccchn:e' {s defined in $260.10 as:

any liquid, including any suspended componeacs in the liquid, that has
percolated through or drained from hazardous vaste..

‘T“f rcgulations would apply to P006 sludge exsctly the sane vay as describad
akave for the KCOl sludge.
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Request fo

r Concurrence on Scope of F00h and- X001

Chief, Residuals Management 3ranch
Alr and Waste Management Division

Matthew Straus, Actiag Chief
Waste Identification 8ranch

‘-I

The puvpose of this aemorandum
interpretation ‘of the listing

1 an requesting written ‘congcurrence.
ormat. Lf you agree with our position. please

interpretatiod in a respounse t
sign Lhe nttachcd memo as soon as possible.

Because ve.have spveral pernit actions

including an’ Order ve
concurrence is requeste

concurrence will be assumed.

1f you have any questions please contac
£TS 257-3016.

\

- .

944
P

Jages H. Scarbrough

‘o

bee:

" Beverly spagg
" WCS .

WES
WPS
Mickey Hartnett

‘have issued pending,
d within 10 working days; i

(Wd=-562)

{s to request your concurrence with our
for FOO6 and X001.

Therefore I have provided our

and several enforccnant actions

¢ Bill Gallaghtr of oy ;taff at

v

based on our {nterpretation, your
if no response is received,

v

.
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ZONMINIR

A PROFESSIONAL CORPORATION

DONALD C. BLUEDORN II
Attomey At Law
(412) 394-5450

March 23, 1989

VIA FEDERAL EXPRESS

J. Arthur Prestage, Esquire
Special Assistant Attorney General
Bureau of Pollution Control

2380 Highway 80 West

Jackson, Mississippi 39204

RE: Mississippi Department of Natural Resources
v. Koppers Company., Inc.; No. 1440-88
(Before the Mississippi Department of
Natural Resources, Bureau of Pollution Control)

Dear Art:

Per our telephone conversation earlier today, enclosed
please find copies of the documents we have located which are
responsive to your discovery request. We are still attempting
to locate the engineering documents and any training manuals or
operating records for the wastewater treatment facility, and I
will forward them to you as they become available.

Sincerely,
<
I i o SRR
-
Donald C. Bluedorn II
DCB/tmm
Encs.

cc: James A. Bollenbacher, Esquire

Two Gateway Center, Eighth Floor

Pittsburgh, Pennsylvania 15222

412 / 394-5400
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Proceedings include all events.
1:88cv770 AMER. WOOD PRESERV., et al v. EPA, et al TYPE E

3/22/88 1 COMPLAINT filed, exhibits (4); summons issued (yep)
[Entry date 3/23/88]

3/22/88 2 RULE 109 Certificate of disclosure of corporate
affiliations and financial interests by plaintiff KOPPERS
COMPANY, INC (yep) [Entry date 3/23/88]

3/22/88 3 RULE 109 Certificate of disclosure of corporate
affiliations and financial interests by plaintiff AMER.
WOOD PRESERV. (yep) [Entry date 3/23/88]

3/28/88 4 AFFIDAVIT OF SERVICE of summons and complaint upon
defendant LEE M. THOMAS on 3/25/88; upon defendant EPA on
3/25/88; upon U.S. Attorney General on 3/25/88; personally
upon U.S. Attorney on 3/22/88 (gld) [Entry date 3/29/88]

4/20/88 5 MOTION by plaintiff KOPPERS COMPANY, INC, plaintiff AMER.
WOOD PRESERV. for summary judgment; Attachments (gld)
[Entry date 4/21/88]

5/5/88 6 ATTORNEY APPEARANCE for defendant EPA by Denise
Ferguson—-Southard CD/N (je) [Entry date 5/6/88]
5/11/88 7 ATTORNEY APPEARANCE for defendant EPA by Denise

Ferguson—-Southard (gld) [Entry date 5/12/88]

5/11/88 8 MOTION by defendant EPA, defendant LEE M. THOMAS to extend
time to respond to plaintiffs motion for summary judgment
(gld) [Entry date 5/12/88]

5/17/88 9 MOTION by defendant EPA, defendant LEE M. THOMAS to extend
time to respond to plaintiff motion for summary judgment
(gld) [Entry date 5/18/88]

5/18/88 10 ORDER by Judge Royce C. Lamberth : granting motion to
extend time to respond to plaintiff motion for summary
judgment until 5/25/88 [9-1] by LEE M. THOMAS, EPA (signed
5/13/88) (N) (gld) [Entry date 5/20/88]

5/25/88 11 OPPOSITION by plaintiff KOPPERS COMPANY, INC, plaintiff
AMER. WOOD PRESERV., to motion to extend time to respond to
plaintiff motion for summary judgment [9-1] LEE M. THOMAS,
EPA (gld) [Entry date 5/26/88]

5/31,/88 13 ORDER by Judge Royce C. Lamberth : granting motion to
extend time to respond to plaintiff motion for summary
judgment unril 6/1/88 [9-1] by LEE M. THOMAS, EPA (N) (gld)
[Entry date 6/3/88]

6/1/88 12 MOTION by defendant EPA, defendant LEE M. THOMAS to
dismiss; Exhibits (gld) [Entry date 6/2/88]
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REPLY by defendant EPA, defendant LEE M. THOMAS to
memorandum in opposition to motion for an extension of time
[11-1] by AMER. WOOD PRESERV., KOPPERS COMPANY, INC (gld)

[Entry date 6/7/88]

MOTION by defendant EPA, defendant LEE M. THOMAS for
reconsideration of the Court's Order of 5/31/88 (gld)

[Entry date 6/9/88]

MEMORANDUM by plaintiff KOPPERS COMPANY, INC, plaintiff
AMER. WOOD PRESERV. in opposition to motion to dismiss
[12-1] by LEE M. THOMAS, EPA ; Exhibit (gld)

[Entry date 6/16/88]

REPLY by defendant EPA, defendant LEE M. THOMAS to
memorandum in opposition to motion to dismiss [16-1] by
AMER. WOOD PRESERV., KOPPERS COMPANY, INC (gld)

[Entry date 6/28/88]

6/3/88 14

6/7/88 15

6/15/88 16

6/27/88 17
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A PROFESSIONAL CORPORATION il ' DONALD C. BLUEDORN 1I

e “‘“\J Attormney At Law

(412) 394-5450

October 6, 1988

VIA FEDERAL EXPRESS

J. Arthur Prestage, Esquire

Special Assistant to Attorney General
Bureau of Pollution Control

P.O. Box 10385

Jackson, Mississippi 39209

Re: Mississippi Department of Natural Resources v.
Koppers Company, Inc., No. 1440 88 (Before the
Mississippi Department of Natural Resources,
Bureau of Pollution Control).

Dear Mr. Prestage:

Pursuant to our telephone conversation regarding a
hearing date in the above-referenced action, enclosed please find
copies of the docket sheets, the Verified Complaint, and the
plaintiffs' Motion for Summary Judgment and Statement of
Undisputed Material Facts in American Wood Preservers Institute
and Koppers Company, Inc. v. United States Environmental

Protection Agency, et al. (United States District Court for the

District of Columbia, No. 88-0770). As I mentioned to you during
our earlier conversation, Koppers and the AWPI instituted the
federal action to challenge the United States Environmental
Protection Agency's contention that spray fields used to treat
wood preserving process wastewater are subject to regulation
under Subtitle C of the federal Resource Conservation and
Recovery Act. We believe that because the federal litigation is
likely to resolve the matter before the Bureau, the hearing on
the merits should be stayed pending the final determination of
the district court.

Two Gateway Center, Eighth Floor

Pittsburgh, Pennsylvania 15222

412 / 394-5400




J. Arthur Prestage
October 6, 1988
Page 2

If, after reviewing the enclosed documents, you agree
that a stay is appropriate, I will be happy to prepare a joint
motion to the Bureau. If you have any questions about the
enclosed documents or wish to discuss the matter further, please
do not hesitate to contact me.

Sincerely,
Donald C. Bluedorn II

cc: Billie S. Nolan, Esquire
Dean A. Calland, Esquire
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KOPPERS COMPARY, INC.
Law Dept.

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

American Wood Preservers Institute,
1945 014 Gallows Road
Vienna, va. 22180

Koppers Company, 1Inc.,
Koppers Building
Pittsburgh, Pa. 15219

LAMBERTH, J.

MAR 29 1988

Civil Action No.

Plaintiffs,

v.
United States Environmental Protection e M
Agency, and Lee M. Thomas,
Administrator,
401 M Street, S.W.

Washington, D.C. 20460

Defendants.

VERIFIED COMPLAINT

Plaintiffs, the American Wood Preservers Institute
("AWPI") and Koppers Company, Inc. ("Koppers"), submit the
following complaint seeking declaratory and injunctive
relief, pursuant to the citizen’s suit provision of the
Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C.
§ 6972, the Administrative Procedure Act ("APA"), 5 U.S.C.
§§ 551 et seq., and the Declaratory Judgments Act, 28 U.Ss.cC.

§§ 2201, 2202, on the ground that the Environmental
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Protection Agency ("EPA" or the "Agency") has failed to
perform the nondiscretionary duty of conducting a rulemaking
proceeding before regulating under RCRA spray irrigation
fields ("spray fields") managing or closing nonhazardous

Process wastewater from wood preserving facilities.

JURISDICTION AND VENUE

1. The jurisdiction of this Court is predicated
upon section 7002 of RCRA, 42 U.S.cC. § 6972, and section 1331
of the Judicial Code, 28 U.s.c. § 1331.

2. Venue is proper in this Court pursuant to
section 7002(a) of RCRA, 42 U.s.cC. § 6972(a), and sections

1391(b), (e) of the Judicial Code, 28 U.S.C. §§ 1391 (b), (e).

THE PARTIES

3. AWPI is a trade association of wood preserving
- companies. AWPI represents the views of its approximately
80 treating member companies before Congress, the courts, and
federal agencies with regard to the formulation of policy and
law affecting the wood preserving industry. In this role,
AWPI has participated actively in the EPA’s development of
regulations governing hazardous waste management under RCRA
since 1980.

4. Koppers is a corporation organized and

existing under the laws of the State of Delaware, having its



pPrincipal place of business in Pittsburgh, Pennsylvania.
Koppers is a diversified enterprise engaged, among other
things, in wood preserving.

5. Lee M. Thomas is the Administrator of EPA, an
agency of the United States of America. Defendants are
charged under RCRA with the development of a regulatory
program regarding the management of hazardous wastes,

including some wastes from wood preserving operations.

STATUTORY BACKGROUND

6. Section 3001(b) of RCRA, 42 U.S.C. § 6921(b),
authorizes EPA to identify the characteristics of hazardous
waste and in addition to designate specific wastes as
hazardous for regulation under the statute.

7.  Section 3001(b) of RCRA, 42 U.S.C. § 6921 (b),
requires EPA to conduct a rulemaking proceeding including
provision of notice and the opportunity for public comment
before listing a substance as a hazardous waste. Section
3001(b) further requires that the Agency designate a
substance as hazardous in the form of a requlation.

8. EPA administers the hazardous waste regulatory
regime through a permit system. RCRA prohibits the
treatment, storage, or disposal of wastes designated

hazardous by EPA without a permit. See 42 U.S.cC. § 6925(a).



Failure to obtain a permit authorizes EPA to impose
substantial penalties or order a facility owner or operator
to shut down operations.

9. To avoid undue disruption of ongoing
manufacturing processes, however, the statute provides that
owners or operators of facilities in existence on the date of
enactment of the statute could submit a Part A RCRA permit
application, which essentially provides EPA with notice of
the intent to manage a listed waste. By so doing, the owner
or operator qualifies for "interim status", under which he
can maintain operations under standérds set forth at 40
C.F.R. Part 265 thie'EPA processes his permit application.
42 U.S.C. § 6925 (e) .

10. To obtain an operating permit, facility owners
or operators must submit to EPA a supplemental application
("Part B application"), which provides comprehensive
environmental analyses, strategies for maintaining
environmental quality during the period that the facility is
in operation, and plans for the safe and efféctive cleanup
and closure of any hazardous waste management units upon
completion of operations. Standards governing facilities
operating under final RCRA permits are set forth at 40 C.F.R.

Part 264.



11. 1In 1984, Congress amended RCRA to require that
owners or operators of land disposal facilities subject to
interim status submit a Part B application within 12 months
of the enactment of the amendments (i.e., by November 8,
1985). Failure of any facility to make this submission would
result in the termination of interim status by operation of
law, thereby compelling that disposal facility to cease
operation. See RCRA §§ 3005(e) (2), (3), 42 U.s.c. §§

6925(e) (2), (3).

12. Section 3006 of RCRA, 42 U.s.C. § 6926,
aﬁthorizes EPA fo delegate administration of the permitting
program to individual states that establish regulatory
requirements at least as stringent as the federal program.
Pursuant to the 1984 amendments to RCRA, EPA has promulgated
rules by which the Agency and the states to which EPA
delegated administration of the RCRA permit program share
authority to issue RCRA permits. See 40 C.F.R. §§ 271.19(f),

271.121(c) (3) (iii), 271.134(f).

THE WOOD PRESERVING PROCESS

13. Wood preserving involves the impregnation of
wood with chemicals designed to protect it from the damaging
effects of the elements and from attack by insects and

microorganisms.



14. Among the chemicals used in the wood
pPreserving process are creosote and pentachlorophenol.

15. Approximately 42 AWPI member companies
throughout the country treat wood with pentachlorophenol
and/or creosote at a total of 86 facilities.

16. Koppers treats wood with creosote or
pentachlorophenol at 15 locations throughout the country.

17. The wood preserving process generates "process
wastewater" containing dissolved and suspended materials and
constituents of creosote and/or pentachlorophenocl in low

concentrations.

THE MANAGEMENT OF WASTES FROM WOOD PRESERVING

18. Pursuant to the Clean Water Act, EPA prohibits
the discharge into navigable waters of wastewater from
certain subcategories of wood preserving operations ("zero-
discharge standard"). 40 C.F.R. §§ 429.70 et seq.

19. EPA’s promulgation of the zero-discharge
standard was premised in part upon the established industry
practice of discharging process wastewater onto spray fields.

20. To comply with the zero-discharge standard,
the wood preserving industry, in conjunction with, and with

the approval of, EPA, developed the following method of
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treating process wastewater from the covered subcategories of
wood preserving operations.

21. Typically, the final step involved in the wood
treating process is the separation and recovery of wood
treating solution from waters generated during that process.
This step is accomplished through the use of one or more
production process oil/water separators. These process units
permit gravitational separation of pentachlorophenol in oil
and/or creosote from the water. After suitable time is
allowed for separation, the pentachlorophenol in oil and/or
creosote are removed from the water apd reused in the wood
treating process.

22. The wastewater that flows from the final
production process oil/water separator may then pass through
one or more surface impoundments for further treatment that
may include settling, solar degradation, and/or biological
degradation of organics.

23. In surface impoundments where biological
degradation is promoted by aeration, naturally occurring
microbes consume pentachlorophenol and/or creosote
constituents and convert them to carbon dioxide, water,
additional microbes, and other cationic or anionic species.
This treatment method has been described by EPA as "quite

effective" in reducing the concentration of hazardous
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constituents in the wastewater. See EPA, Development
Document for Effluent Limitations Guidelines and Standards
for the Timber Products Point Source Category 181 (1981).
Even in surface impoundments that do not rely on
biodegradation, settling of pentachlorophenol and creosote
occurs due to the long retention times of the wastewater in
the surface impoundments. By the time the wastewater has
reached the final surface impoundment in the treatment
process, the concentration of constituents in the wastewater
is several orders of magnitude lower than the concentration
of constituents in the original process wastewéter. In fact,
Koppers’ data demonstrates that these treatment methods
reduce the concentration of phenols in the wastewater by at
least 99% and the concentration of pentachlorophenol in the
wastewater by at least 98%.

24. As the wastewater flows through the surface
impoundments, suspended solids and bacteria settle on the
bottom of the surface impoundment to form a layer of "bottom
sediment sludge," which was properly listed under RCRA as
hazardous waste K00l1. Bottom sediment sludge is
characterized by high concentrations of pentachlorophenol,
where used, and/or creosote constituents. These

concentrations in bottom sediment sludge are several orders



of magnitude greater than the concentrations in the process
wastewater flowing from the oil/water separators.

25. After the wastewater has passed through the
surface impoundment system, it is discharged either to a
spray field or other non-direct discharge point. No bottom
sediment sludge is discharged onto the spray field. The pump
and pipe system permits only treated process wastewater from
the upper water zone to be sprayed onto the field. The
sludge remains undisturbed on the bottom of the surface
impoundment. Furthermore, because wood preserving facilities
typically do not handle other wastes in their wastewater
treatment systems, no listed RCRA hazardous wastes of any
kind are discharged onto the spray fields.

26. This basic wastewater treatment method has
been used by a substantial number of wood treating facilities
operated by AWPI member companies.

27. Koppers has used this wastewater treatment
method at the following wood preserving facilities:

Oroville, California; Carbondale, Illinois; Green Spring,
West Virginia; Montgomery, Pennsylvania; Superior, Wisconsin;
Florence, South Carolina; Grenada, Mississippi; and Roanoke,

Virginia.
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REGULATION OF WASTES FROM WOOD PRESERVING UNDER RCRA

28. Pursuant to the requirements of Section 3001
of RCRA, 42 U.S.C. § 6921, including the conduct of a
notice-and-comment rulemaking proceeding, EPA has listed as a
hazardous waste K00l bottom sediment sludge from the
treatment of wastewater from wood preserving processes that
use creosote and/or pentachlorophenol.

29. EPA stated in its Listing Background Document
that the basis for designating bottom sediment sludge as
hazardous was the high concentrations of phenolic compounds
and polynuclear aromatic components of creosote present in
such sludge.

30. EPA and/or the states in which Koppers’ wood
treating facilities are located requlate wastewater treatment
surface impoundments as hazardous waste units because they
store K001l bottom sediment sludge. Accordingly, Koppers and
other companies engaged in wood preserving have complied with
RCRA’s permitting requirements in connection with the surface
impoundments and are operating these surface impoundments
either pursuant to a RCRA permit or under interim status.

31. Although EPA initially considered listing

wastewater from wood preserving as a hazardous waste at the

10
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time it listed K001 bottom sediment sludge, it explicitly
declined to do so. See 45 Fed. Reg. 33,084 (1980); 45 Fed.
Reg. 74,884, 74,888 (1980) .

32. The decision not to list process wastewater is
consistent both with data submitted to EPA during the
rulemaking proceeding and with subsequent sampling performed
by AWPI member companies and Koppers which demonstrate that
the concentration of hazardous constituents in process
wastewater is orders of magnitude below concentrations of
constituents in K001 bottom sediment sludge.

33. EPA is in the process of developing a proposed
rule designating additional wastes from wood preserving
operations as hazardous under RCRA. See 52 Fed. Reg. 14,854,
14,897 (1987).

34. In February 1985, lacking sufficient
information and in anticipation of the proposed rulemaking,
EPA distributed to Koppers and other members of the wood
preserving industry a questionnaire designed to elicit
information about the characteristics of process wastewater
and other wastes from wood Preserving. Also in early 1985,
EPA conducted site sampling at the facilities of several of
AWPI’s member companies, including Koppers'’ Florence, South

Carolina facility, to increase the available information

11



about process wastewater and other unregulated wastes from
wood preserving.

35. Neither EPA, nor the states in which Koppers’
facilities are located, attempted to regqulate spray fields

managing process wastewater under RCRA until 1984.

EPA’S INTERNAL MEMORANDA

36. On November 23, 1984, EPA issued a memorandum
that, for the first time, in effect designated process
wastewater from wood preserving operations as a hazardous
waste under RCRA. See Attachment A. The memorandum stated
that any facility managing wastewater from wood preserving
operations, including spray fields, was subject to the
permitting requirements of section 3005 of RCRA, 42 U.Ss.cC.

§ 6925.

37. The memorandum asserted without any supporting
data that biological action on spray fields similar to that
occurring in surface impoundments could generate K00l bottom
sediment sludge at such fields.

38. The memorandum conceded that not all spray
fields would necessarily generate K00l bottom sediment sludge
and that the owner or operator of any spray field should
therefore be afforded the opportunity to demonstrate that no

K001 bottom sediment sludge is present in the unit. The

12



memorandum provided no protocol for demonstrating the absence
of KOOl bottom sediment sludge or criteria for judging such a
demonstration.

39. The November 1984 memorandum was neither

published in the Federal Register nor subjected to public

comment.

40. On July 17, 1985, EPA issued a second internal
memorandum which concluded that spray irrigation fields
managing or which have managed wastewater automatically were
subject to RCRA regulation. See Attachment B..

41. This memorandum was based on the identical
theory relied upon in the earlier memorandum.

42. The July 1985 memorandum was neither published

in the Federal Register nor subjected to public comment.

43. Furthermore, EPA did not provide the industry
with any notice whatsoever of either of the two internal
memoranda. Indeed, some of AWPI’s member companies were
unaware of the existence of these memoranda until they had
become the subject of enforcement actions and obtained the
documents through discovery. Other companies only learned of
the existence of these memoranda upon receipt of
correspondence from EPA demanding submission of RCRA permit
applications for spray fields subject to these memoranda on

the authority of these memoranda.

13



44. EPA continues to adhere to the view that the
memoranda are binding on it and on industry. on January 17,
1986, for example, J. Winston Porter, Assistant Administrator
for Solid waste and Emergency Response, wrote to AWPI that
the 1984 memorandum "will necessarily remain in

effect. . . ." See Attachment C.

ENFORCEMENT OF THE EPA INTERNAL MEMORANDA

45. Upon issuance of the November 1984 and July
1985 memoranda, EPA and the states began to enforce
vigorously the requlation of spray fields managing process
wastewater from wood preserving facilities as set forth in
the memoranda.

46. On the exclusive authority of these memoranda,
EPA wrote Koppers’ facilities in Florence, South Carolina and
Dolomite, Alabama to demand that Koppers undertake the RCRA
permit process with respect to the spray fields managing
process wastewater located at those facilities. on May 22,
1985, for example, EPA wrote to Koppers that unless i;
complied with RCRA permit standards with respect to the spray
field at its Dolomite, Alabama facility, Koppers would be
required to close the field in accordance with applicable
RCRA regulations set forth at 40 C.F.R. §§ 265.110-265.120,

265.280.

14



47. EPA wrote to AWPI’s member companies to make
similar demands.

48. Relying exclusively on the EPA memoranda, the
States of South Carolina and Illinois asserted that Koppers’
spray fields managing process wastewater located in Florence,
South Carolina and Carbondale, Illinois were hazardous waste
management facilities regulated under RCRA. These state
agencies demanded submission of RCRA permit applications for
Koppers’ facilities.

49. Also relying exclusively on the memoranda, -
several other states have asserted that spray fields managing
process wastewater operated by AWPI member companies were
hazardous waste management facilities, and thus have required
submission of RCRA permit applications.

50. AWPI and its member companies, including
Koppers, vigorously disputed the assertions of EPA and the
states that spray fields managing or which have managed
process wastewater are hazardous waste management units
requiring RCRA permitting.

51. Nonetheless, in light of the uncertainty
surrounding the regqulatory status of spray fields managing
process wastewater and the November 8, 1985, statutory
deadline for submitting Part B applications for land disposal

facilities, Koppers was compelled to file protective Part B

15



applications for its spray fields managing process wastewater
from wood preserving facilities. 1In each case, Koppers
objected to EPA’s attempted assertion of jurisdiction to
regulate spray fields based solely on the unpublished
memoranda.

52. Since the November 8, 1985 deadline for
submission of RCRA permit applications, EPA has continued to
process RCRA permit applications for spray fields managing or
which have managed nonhazardous process wastewater. In
processing permit applications, the Agency demands submission
of supplemental studies, performance of additional monitoring
and analytical work, and accumulation of other technical data
to support issuance of an operating permit.

53. EPA has asserted that the failure to comply
with these demands would lead to the revocation of interim
status, thereby requiring cessation of operations of the
spray field. For example, on April 10, 1986, EPA wrote
Koppers stating that it had lost interim status for its
Montgomery, Pennsylvania spray irrigation field and that
Koppers was therefore required to cease operation and submit
a plan for closure of the field pursuant to RCRA.

54. Koppers is currently incurring total costs of

approximately $1 million dollars to bring its spray fields

16



into compliance with RCRA interim status standards as
required by the EPA internal memoranda.

55. AWPI member companies have filed protective
Part A or Part B applications, including closure permits, for
their spray fields managing or which have managed process
wastewater. They are incurring similar substantial
additional costs associated with compliance with RCRA
requirements, including closure requirements.

56. Koppers estimates that the cost of compiling a
Part B permit application for a spray field and for bringing
a spray field into compliance with RCRA’s requirements for
hazardous waste management units, including closure
requirements, is approximately $1 million dollars per spray
field. Thus, the cost to Koppers of bringing all its fields
into RCRA compliance could exceed $10 million dollars.

57. AWPI member companies also would be required
to incur similar expenses to obtain permits, including
closure permits, pursuant to RCRA.

58. In addition to imposing substantial compliance
costs upon the wood preserving industry, EPA has aggressively
pursued the theory embodied in the internal memoranda in
administrative enforcement actions brought pursuant to
section 3008 of RCRA, 42 U.S.C. § 6928. For example, EPA has

brought an enforcement action with respect to the spray field

17
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operated by Koppers in Florence, South Carolina. EPA has
also brought enforcement actions with respect to spray fields
operated by other AWPI member companies, including Brown Wood
Preserving Company.

59. In some of these enforcement actions, EPA
sought penalties from companies for failure to comply with
the memoranda. 1In other cases, the Agency has sought only
prospective relief in the form of submission of a RCRA permit
application on the grounds that the regulatory status of
these fields was uncertain until 1984. Nonetheless, in In re

Brown Wood Preserving Co., No. RCRA-84-16-R, EPA contended at

the hearing that the spray field managing nonhazardous
wastewater was subject to RCRA regulation since 1981.

60. In the Brown Wood case, an EPA Administrative

Law Judge declared the November 23, 1984 and July 17, 1985
memoranda illegal for failure of EPA to comply with the
rulemaking requirements of RCRA and the APA. He further
prohibited enforcement of the memoranda and the theory
articulated therein until EPA complied with the rulemaking

procedures of RCRA and the APA. In re Brown Wood Preserving

Co., No. RCRA-84-16~R, slip op. (EPA May 30, 1986) (opinion
of ALJ Yost). That case has been appealed to the EPA

Administrator.

18



61. The same Administrative Law Judge has refused

to treat his holding in Brown Wood as determinative in cases

involving similarly situated facilities. See In re Koppers

Co., No. RCRA-85-45-R, slip op. at 2 (EPA July 24, 1986)
(order of ALJ Yost).

62. In addition, EPA contends that even if the
memoranda are held to be illegal in these enforcement
proceedings, facility owners and operators, including parties
to the enforcement proceedings, remain under an independent
obligation to comply with the RCRA permitting process for
épray irrigation fields managing or which have managed
nonhazardous wastewater. Failure to comply with the RCRA
permitting requirements could result in the termination of
interim status, thereby requiring these facilities to cease
operations and close pursuant to RCRA.

63. Furthermore, in accordance with RCRA
requlations and in response to the uncertainty generated by
EPA’s memoranda, AWPI filed a petition with EPA on January
10, 1985, seeking reconsideration of the decision to classify
spray irrigation fields managing nonhazardous materials as
hazardous waste management facilities. The EPA has failed to
act on this petition. In 1986, AWPI further requested a
meeting with senior officials in the Office of Solid Waste to

discuss the regulatory status of spray irrigation fields in

19



the context of EPA’s forthcoming rulemaking on the regulation
of additional wastes from wood preserving operations. The
Agency rejected any such meeting. Therefore, the only way in
which AWPI and Koppers can achieve relief from EPA’s illegal
regulatory action is through this lawsuit for declaratory and

injunctive relief.

HARM TO AWPI AND KOPPERS

64. If Koppers is required to bring its spray
fields into compliance with RCRA requirements for hazardous
waste management units on the basis of EPA’s internal
memoranda, Koppers will be forced to shut down one or more of
its plants which, in the absence of alternative disposal
options for its process wastewater, currently operate spray
fields.

65. AWPI member companies may also be required to
shut down one or more of their plants if they are required to
come into compliance with RCRA standards, including closure
standards, on the basis of EPA’s internal memoranda.

66. If Koppers and/or other of AWPI’s member
companies fail to comply with EPA’s internal memoranda by
obtaining a Part B permit, they risk EPA enforcement actions,
including imposition of substantial penalties or issuance of

an order requiring them to cease operating those spray fields

20
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and close pursuant to RCRA. As noted above, EPA has already
brought enforcement actions against several facilities
operated by AWPI member companies, including Koppers’
facility in Florence, South Carolina.

67. If Koppers or any other AWPI member company
fails to comply with the RCRA permit process, EPA may deny
that company’s permit application and order it to cease
operations of the spray field. 40 C.F.R. § 270.73(b).
Indeed, EPA has specifically warned Koppers that "failure to
supplement and complete its Part B Permit Application will
inevitably result in a permit denial and an order to cease
operation.”"” See EPA letter to Jordan Dern (Feb. 6, 1987)

(Attachment D).

NOTIFICATION TO EPA

68. On February 26, 1988, AWPI and Koppers gave
notice to EPA of their intention to bring this action as
required by RCRA § 7002(c), 42 U.S.C. § 6972(c) in the form

prescribed by the Agency at 40 C.F.R. Part 254.

ABSENCE OF AN ADEQUATE REMEDY AT LAW

69. No statute permits recovery from the United

States of the costs attributed to EPA’s wrongful imposition

21



of permitting requirements on Koppers or other members of the
wood preserving industry. similafly, wood preserving
companies, including Koppers, have no recourse against EPA in
the event that enforcement of the illegal memoranda results
in the closing of one or more wood preserving facility.
Therefore, Koppers and AWPI have no adequate remedy at law to
address the Agency’s conduct that is the subject of this

action.

COUNT I

VIOLATIONS OF RCRA

70. Plaintiffs incorporate by reference the
allegations contained in pParagraphs 1-69.

71. RCRA imposes on EPA a nondiscretionary duty to
conduct a rulemaking proceeding before listing a waste as
hazardous. 42 U.S.C. § 6921.

72. EPA’s attempt to designate process wastewater
from wood preserving facilities as a hazardous waste through
internal memoranda without conducting a rulemaking proceeding

constitutes a violation of section 3001 of RCRA.

22



COUNT II

VIOLATIONS OF THE ADMINISTRATIVE PROCEDURE ACT

73. Plaintiffs incorporate by reference the
allegations contained in paragraphs 1-72.

74. Section 4 of the APA, 5 U.S.C. § 553, requires
agencies to provide public notice and an opportunity for
comment before imposing "rules" on those they requlate.

75. Notice and comment is required where an agency
action (1) grants rights and imposes obligations or produces
other significant effects on private interests and
(2) narrowly constricts the discretion of agency officials by
largely determining the issue addressed.

76. The action of imposing RCRA permit
requirements on spray irrigation fields managing or which
have managed only process wastewater, a nonlisted waste, has
a significant burdensome effect on private interests and
narrowly constricts the discretion of agency officials by
largely determining the iésue addressed.

77. The act of regulating spray fields managing
nonhazardous wastewater therefore constitutes a "rule" which,

violates the procedural requirements of APA.
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RELIEF
WHEREFORE, plaintiffs pray:

A. For judgment that defendants have violated
section 3001(b) of RCRA, 42 U.S.C. § 6921 (b);

B. For judgment that defendants have violated
section 4 of the APA, 5 U.S.C. § 553;

C. For judgment that the EPA internal
memoranda of November 23, 1984 and July 17, 1985 are illegal;

D. That defendants and all persons acting in
concert with defendants, including their agents, servants,
énd employees, be permanently enjoined from:

(i) Continuing to enforce in
administrative proceedings, judicial proceedings, or through
the RCRA permitting process, the EPA internal memoranda dated
November 23, 1984 and July 17, 1985, and the theory
articulated therein unless EPA promulgates a final non-
appealable rule pursuant to the requirements of RCRA and the
APA designating process wastewater as a hazardous waste under
RCRA;

(ii) Continuing to process any Part B
RCRA permit applications for spray irrigation fields managing
nonhazardous wastewater unless EPA promulgates a final non-

appealable rule pursuant to the requirements of RCRA and the

24



APA designating process wastewater as a hazardous waste under
RCRA;

(iii) Taking any additional.steps to
regulate spray fields managing or which have managed
processwastewater as hazardous waste management facilities
under RCRA unless EPA promulgates a final non-appealable rule
designating such process wastewater as a RCRA hazardous
waste;

E. That defendants be required to advise formally
all EPA Regional offices and all relevant state regulatory
bodies that the November 23, 1984 and July 17, 1985 internal
EPA memoranda that conclude that spray fields managing or
which have managed process wastewater are regulated under
RCRA as hazardous waste management facilities and the theory
articulated therein are void and unenforceable;

F. That defendants be required to pay to
plaintiffs the reasonable attorney fees incurred by them in
pursuing this action, pursuant to RCRA § 7002(e), 42 U.S.C.

§ 6972(e):;
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G. That plaintiffs have and receive the costs,

disbursements, and expenses of this action; and

H. That plaintiffs have such other relief as this

Court may deem just and proper.

Respectfully submitted,

Of Counsel: rz r #182105
Stanley M. Spracker Bar #342
John F. Hall, Esq. Randy S. Chartash Bar # 360593
American Wood Preservers WEIL, GOTSHAL & MANGES
Institute 1615 L Street, N.W.
1945 0l1d Gallows Road Suite 700
Vienna, Virginia 22180 Washington, D.C. 20036
(202) 682-7000
Jill M. Blundon, Esq. Counsel for Plaintiffs,
Billie S. Nolan, Esgq. American Wood Preservers
Koppers Company, Inc. Institute and Koppers
1400 Koppers Building Company, Inc.

Pittsburgh, PA 15219

Dated: March 22, 1988
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aA. } UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
m, WASMINGTON, D.C. 184648
2 mOV 23 B84’
.“'“ or
80010 RASTE An® LuERGENTY RLYPOny
RE: wrncyo9 ¥?

SUBJEICT: Regulatory Status of Sludges frem d Tre
Wood Preserving muun: aku emant ot

= s D

TO: James A, Scardrough, Chief DEC7 1984 N
Residuals Management Sranch

Alr and Maste Managemsnt Division e e capem . -
Region IV —eiean o3k APPAIRS

In a previocus mescrandum sent o you dated Jul{ 23, 1984,
ve indicated that we were still evaluating the regulatory statys
(under RCRA). of spray irrigation fields used o treat vastevaters
generated from plancs using crecsote or pentachlorcphencl to
preserve vood (see Attachment).® ginee that time, we have
discussed the issue with the Office of General Counsel and have
concluded that suen spray irrigation unies, or any other land
spreading of wastevaters frem wood preserving operations, sueh

a8 plov injection or flooding, to De land treatment of a hasartous
vaste--namely, EPA Rasardcous Waste No. 001, bottom sediment
sludge from the treamment of vastevaters fram wood grouﬂim
processes that use crecsote and/or pentachlorophenol. Therefore,
sualy land spreading units would de subject to the hasardous

vaste regulations, ineluding appropriate permitting standards
(Pares 264, 265, 270, 271, and 124). '

Our Basis for this conclusion is as follows. M Ragardous
Waste X001 (s formed {n the so i) in a land treatment unic e
which vastevaters frem wood pEeserving processes that use creosots
and/or pentachlorophencl are Hplied. The mechanisn for forming
the sludge is similar to these operating in trickling €ilters or
at the Dbottom of surface inpoundwents whers aerodis degradation

S

¢ You initially tequasted an interpretation of the regulatory status
of surface impoundments holding wvastevaters, sand fileracion
units, and the effluents frem these sand filters {n a memo to
8o dated Nay 21, 198¢4.
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takes place. Blological action taking place in sueh unics will
lead to an increase of mass from the accumulation of dead organisms,
Contaminants in the vastevater could be abgsorded on this bicmass

or co=precipitite with it. Suspended solids also could be separated
from the vastewater by simple filtration while passing through

the land treatment unit matrix, forming sludges. Dissolved
substances or suspended liquids (pentachlorophenol, crecsote,

oil, and grease) could be absorbed onto the biomass, soil, or
accurulated organic substances in the land treatment unit, also
leading to increased sludge voluwme. Such build-up has been

observed at a rumber of land treatment cperations. -

Some facilities have claimed that ne sludges are formed in
these units or that no hazardous constituents of concern remain
in these units at regulatory significant levels. I£ a faecilicey
is adble to demonstrate that no bottom sediment sludge is
formed as descridbed above, then the land treatment unit would
not de subject to regulation under RCRA. (At the present time,
ve 2re not able to provide any guidance 4s to how one would
make such a demonstration.)

- Alternatively, if sludges are formed in the land tZeatrent
unit, but the facility is able %o demonstrate that no hazazrdous
constituents remain in erwiromentally significant concentrations,
then the facility would have the option of delisting the sludges
pursuant to 40 CPR $260.20 and 260.22.

I hope this response vill answer any remaining questions
that you may have. Please feel free to contact Dr. Cate Jenkins
at 8-382-4788 if you have any questions or comments.






£2 " . UNITED STATES ENVIR&NMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

JUL 17 1985

OFBICE OF
SOLIDO WASTE AND EMEAGEINCY NESPONSE

RE: WIBCJ0285
MEMORANDUM . .

SUBJECT: Status of Sludges in Surface Impoundments or
Land Treatment Units when Wastevater Treatment

Sludges are Listed in §261.31 & §261.32

PROM: John H. Skinner, Director d’ ‘4%";“‘\

Office of Solid waste

TO: James H. Scarbrough, Chie
Residuals Management Branch, Region 1V

In your June 20, 1985 memorandum, you asked if wastewater
treatment siudge listings under §261.31 or §261.32 would
apply in all situations whare land dispseal or storage of
the associated wastevaters was practiced. You cited a previous
memorandum from this office dated November 23, 1984, wherein
a determination was made that wastewaters from wood preserving
facilities treated in spray irrication fields generated
listed KJJ] vzstewater trezatment sluczes, and that such
units are subject to the hazardcus vaste facility permitting
stangards.

/ny poliction abatemsnt technigue such as the land
treatreant, cdlsposal, or storage of a wastewater will invariably
generate a slujge, The mechanisms for sludge forrmation
involve eithsr precipitation, adsorption, or accumulation
of biomass. These ynits would be subject to regulation
if the associated wastewater treat-ent—slUdges are listed in
§261.31 and §261.32) if the sludges exhibit a characteristic,
or if the wastewaters themselves are listed or exhibit a
characteristic., These units would therefore be subject to

§264, 265 and 270 requirements,

cc: Fagional Administrators
rzg9ional Branch Chiefs
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3 % UNITED STATES ENVIRONMENTAL PRO‘;T‘ECTION AGENCY
M N WASHINGTON, D.C. 20460

¥4t mott®
JWN 171086
QFFICE OF

SOLID WASTE AND EMERGENCY RESPONSE
Walter G. Talarek R - ]
General Counsel -A v~ I
American Wood Preservers

Institute JANZZ 986

Suite 405
1945 Gallows Road RECE|VED

Vienna, VA 22180
Dear Mr. Talarek:

This letter is in response to your inquiry of November 22,
1985, which requested information on the status of the American
Wood Preservers Institute's "Petition for Reconsideration of
Decision to Classify Wood Preserving Spray Irrigation Fields
as Hazardous Waste Land Treatment Units and for Clear Definition
of K001 Sludge.” Currently the Agency is considering the
issues you have raised and intends to respond formally to
your petition as expeditiously as possible.

As part of our review we will examine closely some of
the technical conclusions you have advanced. Several of
these are of concern to us because the data you have presented
do not appear to support the conclusions stated in your
petition., For example, we question whether the concentrations
of toxicants in the wastewater applied to the spray field are
generally lower than the Ambient Water Quality Criteria. 1In
the course of our review we will make sure that we fully
understand the technical conclusions you have reached and
consider them carefully.

Again, 1 assure you that we are working to complete our
evaluation of your petition as quickly as possible, since the
_current interpretation (as described in the November 23, 1984

memorandum from John Skinner to James Scarbrough) will
necessarily remain in effect until the Agency has ruled on
your petition. Thank you for your interest in this matter.

Sincerely yours,

N
\ e/l Hac;

Winston Port “t

sistant Admindstrator for
Solid Waste and Emergency
Response
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i N 7 § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
e, m‘&d’ REGION IV
345 COURTLAND STREET
ATLANTA, GEORGIA 130183
FEB 0 ¢ 1987

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

4WD-RM

Mr. Jordan Dern, Manager

Environmental Regulatory Programs P D
Keystone Environmental Resources B LY
436 Seventh Avenue

Pittsburgh, PA 15219

RE: Koppers Organics Plant, Dolomite, Alabama Facility
EPA I.D. Number ALD 085 765 808

Dear Mr. Dern:

Reference the letter of November 14, 1986, from Weil, Gotshal
and Manges concerning the subject Part B Hazardous Waste Permit
application.

In that letter, you reiterate your contention that the oxidation
fields at the subject facility are not regulated under RCRA

and, furthermore, that you cannot be required to complete your
pending Part B application for a hazardous waste permit.

Your assertion that you cannot be compelled to either submit a
complete, technically adequate Part B, agree in writing to
submit a closure plan no later than February 8, 1988, or face
denial of your permit (with the consequent shutdown of your
hazardous waste operations at the site) is in error.

In our letter of March 19, 1986, to Mr. Charles Brush of your
organization by which we granted a 60-day extension for responding
to our initial Notice of Deficiency (in response to your letter

of February 24, 1986), we stated clearly that the challenging

of regulatory status in an administrative enforcement action

does not relieve you of your responsibility to comply with all
applicable permitting requirements.



In his opinion, Judge Yost ruled upon only those matters
which were before him; the specific requirements in the Order
provision of the Amended Complaint dated December 6, 1986.

The Order required that certain tasks be completed in order for
Koppers to be considered in compliance with the regulatory
standards established for interim status facilities under RCRA.
These regquirements appeared in the Order as follows:

°implement groundwater monitoring which complies with
40 CFR §265, Subpart F within 45 days and submit data
to EPA to substantiate such compliance within 50 days

°submit a sampling and analysis plan which meets the
requirements of 40 CFR §265.92 within 20 days

°take soil samples in the closed waste pile area to
determine contamination levels within 20 days

°submit a Part A which identifies all hazardous waste
units as required by 40 CFR §270.13(h) and (i) within
10 days

The Region acknowledges that the requirements as listed
above, in accordance with the opinion of Judge Yost were "stayed."
The Stay resulted from the filing of an Answer and Request For
Hearing. However, the provisions of the Order related only to
Koppers' regulatory requirements under 40 CFR §265 which would
enable it to retain its interim status. The requirements of
both 40 CFR §270(c)(1)(ii), which establishes the scope of
permit requirements and §264, which lists the standards applicable
to the permitting process, operate independently of §26S5 and
were not "stayed" as a consequence of Judge Yost's Order.

Moreover, in the paragraph of the aforementioned Order which
immediately precedes the language cited in your letter of
November 14, 1986, Judge Yost states, unequivocally, that the
(EPA's] "Amended Complaint and Compliance Order...reveals no
mention of the requirement to submit a Part B Permit...."
RCRA-85-45-R, Order On Motion, July 24, 1986 at Page 1. (Emphasis
in original). Further, the Judge opined that [he had] "no
authority to issue an Order concerning®™ {[the requirement to
submit a Part B Application.] Order On Motion at 2. (Emphasis
added).



Consequently, any relief granted Koppers as a result of
Judge Yost's July 24 Order cannot and will not remove Koppers
from its so-called Hobson's choice. The requirements of 40 CFR
§270 and §264 are continuing obligations applicable to the
Koppers facility. The spray field at Koppers' Organics Plant
is considered a land treatment unit. If Koppers intends to
continue operation of this unit it must be under the auspices
of a RCRA permit. The Region cannot issue a permit unless and
until such time as it receives a completed Part B Permit
Application; otherwise the Region's only option is permit denial.

The fact that the oxidation fields' regulatory status has
been challenged in an enforcement action cannot serve to postpone
or defeat the lawful requirements of the RCRA permitting proces
Koppers' continued failure to supplement and complete its Part B
Permit Application will inevitably result in a permit denial and Q‘
an order to cease operation.

You also cite the Brown Wood Perserving Company, Inc. decision
(RCRA-84-16-R (May 30, 1986)) as a further basis of delaying
full compliance with regulatory requirements. However, on
August 6, 1986, (RCRA-85-45-R ORDER ON MOTION), Judge Yost denied
your motion for a dismissal of all claims made in the Complaint
against the oxidation field. 1In that decision, Judge Yost held
that no evidence had been presented to establish your claim
that the instant case is "indistinguishable® from Brown Wood:
and reiterated that the Brown Wood decision was limited to that
specific case. 1In plain fact, the Brown Wood case is not
applicable to your situation.

Our letter of October 16, 1986, (with enclosure) alerted you to
the upcoming land disposal ban and its applicability to your
oxidation fields.

Furthermore, soil and groundwater data on your facility show
evidence of significant contamination resulting from the application
of K035 effluent to the oxidation fields. :

To further clarify your situation, there are two options available
to you as outlined in the guidance memorandum entitled "Permitting
of Land Treatment Units: EPA Policy, and Guidance Manual on

Land Treatment Demonstration,"” dated September 17, 1986, (enclosed

for your reference):

1. You may diligently pursue your application for an operating
.permit, responding to all Notices of Deficiency in a timely,
complete and conscientious manner, or

2. You may provide written agreement to submit a closure plan
no later than February 8, 1988, 180 days prior to the
effective date of the land disposal ban on K035 waste.
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Failure to exercise either of these options is grounds for
denial of your application for a permit. Such denial would
apply only to the operating permit, since a post-closure permit
would be utilized to implement any required corrective action.

If we have not received written agreement of your intent to
submit a closure plan, in accordance with #2 above, within ten
(10) days of receipt of this letter, review of your permit
application revisions will proceed.

Any questions pertaining to the above may be directed to Mr. Jack
Harvanek at (404)347-3433.

Sincerely yours,

Scarbrough, P.BL, Chief
iduals Management B8ranch '
te Management Division

Enclosure

cc: Daniel E. Cooper, Alabama Department of Environmental Management
James W. Neal, Alabama Department of Environmental Management

‘*/Mm



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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American Wood Preservers Institute and :
Koppers Company, Inc., :
‘ Plaintiffs, : BAR 22 j55,
v. ¢ Civil Action No.
_ . : 8Q‘_n*‘1~‘7(]
United States Environmental Protection : S
Agency, and Lee M. Thomas, H
Administrator, :
Defendants. :
———————————————————————————————————————— x
VERIFICATION

I declare under penalty of perjury that the

foregoing complaint is true and correct.

Executed this 23rd day of February, 1988.

@nfes R. Batchelder

ice President and Manager,
Technical and Environmental Services,
Tar and Wood Products Sector,
Koppers Company, Inc.




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

American Wood Preservers Institute,
Koppers Company, Inc., MAR 2 2 1988

Plaintiffs,

v. Civil Action No.

United States Environmental Protection PQ__I\*‘:!“”\
Agency, and Lee M. Thomas, R CIR

Administrator,

Defendants.
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VERIFICATION

I declare under penalty of perjury that the

foregoing complaint is true and correct.

Executed this QKA day of February, 1988.

(Dt~

J F. Hall
sident
American Wood Preservers Institute




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

American Wood Preservers Institute, and MAR 2 2 1ggq
Koppers Company, Inc.,
Plaintiffs, ;#3_1\”*7
L WA .~ .

v. Civil Action No.

United States Environmental Protection

Agency, and Lee M. Thomas,
Administrator,

Defendants.

x.l.lo.looolo..uoc.ulotbloooax

CERTIFICATE REQUIRED BY RULE 109 OF THE
LOCAL RULES OF THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT Of COLUMBIA

I, the undersigned, counsel of record for the
American Wood Preservers Institute certify that to the best
of my knowledge and belief, there are no parent companies,
subsidiaries or affiliates of the American Wood Preservers
Institute which have any outstanding securities in the hands
of the public. These representations are made in order that

judges of this court may determine the need for recusal.

Stanley M. Spracker Bar #342303

Weil, Gotshal & Manges

1615 L Street, N.W.

Suite 700

Washington, D.C. 20036

(202) 682-7000

Attorney of Record for the
American Wood Preservers
Institute



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

American Wood Preservers Institute, and
Koppers Company, Inc.,

MAR 22 1988
Plaintiffs,

v. Civil Action No.

. . . v
United States Environmental Protection 88"’3 70
Agency, and Lee M. Thomas,

Administrator,

Defendants.
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CERTIFICATE REQUIRED BY RULE 109 OF THE
LOCAL RULES OF THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT Of COLUMBIA

I, the undersigned, counsel of record for Koppers
Co., Inc. certify that to the best of my knowledge and
belief, there are no parent companies, subsidiaries or
affiliates of Koppers Co., Inc., which have any outstanding
securities in the hands of the public. These representations
are made in order that judges of this court may determine the

need for recusal.

Stanley M. Spracker Bar #342303
Weil, Gotshal & Manges
1615 L Street, N.W.
Suite 700
Washington, D.C. 20036
(202) 682-7000
Attorney of Record for
Koppers Co., Inc.
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BABST

CALLAND CEL
CLENENTS ; BCEL,

ZOMNIR DEC - 1988 sAr B HOWARD

Attorney At Law

A PROFESSIONAL CORPORATION (412) 394-5444

artment of Natural Re:

CERTIFIED MAIL-
RETURN RECEIPT REQUESTED

December 2, 1988

Koppers Industries, Inc.

436 Seventh Avenue

Pittsburgh, Pennsylvania 15219
Attention: Robert K. Wagner

Re: Order No. 1209-87 and 1208-87

Dear Mr. Wagner:

In connection with the pending acquisition of Koppers
Company, Inc.'s ("Koppers'") Grenada, Mississippi facility,
enclosed please find a copy of the above-referenced documents
executed by the Mississippi Department of Natural Resources on
March 25, 1987.

If you have any questions or comments, please do not
hesitate to contact the undersigned.

Very truly yours,

BABST, CALLAND, CLEMENTS & ZOMNIR, P.C.

Enclosure

cc: John I. Palmer, Jr.
Billie S. Nolan, Esquire

Two Gateway Center, Eighth Floor

Pitesburgh, Pennsylvania 15222
412 | 394-5400
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" BABST
CALLAND
CLEMENTS
ZOMN I R LINDSAY P. HOWARD

Attorney At Law
A PROFESSIONAL CORFORATION (412) 394-5444

CERTIFIED MAIL-
RETURN RECEIPT REQUESTED

December 2, 1988

Koppers Industries, Inc.

436 Seventh Avenue

Pittsburgh, Pennsylvania 15219
Attention: Robert K. Wagner

Re: Administrative Order 1440-88

Dear Mr. Wagner:

In connection with the pending acquisition of Koppers
Company, Inc.'s ("Koppers'") Grenada, Mississippi facility,
enclosed please find a copy of the above-referenced document
executed by the Mississippi Department of Natural Resources on
July 26, 1988.

If you have any questions or comments, please do not
hesitate to contact the undersigned.

Very truly yours,

BABST, CALLAN]D, CLEMENTS & ZOMNIR, P.C.

Enclosure

cc: John I. Palmer, Jr.
Billie S. Nolan, Esquire

Two Gateway Center, Eighth Floor
Pittsburgh, Pennsylvama 15222
412 / 394-5400




BABST
CALLAND
CLEMENTS

ZOMINIR

Attorney At Law
A PROFESSIONAL CORPORATION (412) 394-5444

CERTIFIED MAIL-
RETURN RECEIPT REQUESTED

December 2, 1988

Koppers Industries, Inc.

436 Seventh Avenue

Pittsburgh, Pennsylvania 15219
Attention: Robert K. Wagner

Re: Administrative Order 1438-88

Dear Mr. Wagner:
In connection with the pending acquisition of Koppers
Company, Inc.'s ("Koppers'") Grenada, Mississippi facility,

enclosed please find a copy of the above-referenced document
executed by the Department of Natural Resources on July 22, 1988.

If you have any questions or comments, please do not
hesitate to contact the undersigned.

Very truly yours,

BABST, CALLAND, CLEMENTS & ZOMNIR P.C.

Enclosure

cc: John I. Palmer, Jr.
Billie S. Nolan, Esquire

Two Gateway Center, Eighth Floor
Pittsburgh, Pennsylvama 15222
412 / 394-5400




BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

Complainant,

V. ORDER NO. 1440 88

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

SWORN PETITION REQUESTING A HEARING

Dean A. Calland, Esquire

Donald C. Bluedorn II, Esquire

Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center

Pittsburgh, Pennsylvania 15222

(412) 394-5400

Counsel for Respondent,
Koppers Company, Inc.



BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

Complainant,

V. ORDER NO. 1440 88

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

SWORN PETITION REQUESTING A HEARING

Koppers Company, Inc. ("Koppers"), by and through its
undersigned attorneys Babst, Calland, Clements & Zomnir, P.C.,
hereby files this Sworn Petition Requesting A Hearing pursuant to
Section 49-17-41 of the Mississippi Code Annotated (1972), and in
support thereof states as follows:

1. Koppers owns and operates a wood preserving plant
located in Grenada County, Mississippi. The wood preserving
process involves the impregnation of wood with chemicals designed
to protect it from the damaging effects of the elements and from

attack by insects and microorganisms.



2. One of the wastestreams generated by wood
preserving plants is "process wastewater" containing dissolved
and suspended materials and constituents of creosote and/or
pentachlorophenol in low concentrations. In most such plants,
the final step of the wood treating process is the separation and
recovery of wood treating solution from the process wastewater.
The process wastewater is introduced into oil/water separators
for initial screening, then through wastewater basins for final
settling. As the process wastewater flows through the wastewater
basin, suspended solids and bacteria settle on the bottom of the

basin to form a layer of "bottom sediment sludge."

3. This bottom sediment sludge has been designated as
the industry-specific hazardous waste K001l by the United States
Environmental Protection Agency ("U.S. EPA") pursuant to the
federal Resource Conservation and Recovery Act ("RCRA"). 40
C.F.R. § 261.32. The U.S. EPA considered listing the process
wastewater as a hazardous waste, but decided not to do so because
there is insufficient data to justify the listing. 45 Fed. Regq.
33084 (1980); 45 Fed. Reg. 74884, 74888 (1980). Thus, the bottom
sediment sludge would be subject to the provisions of Sections
17-17-1 et seq. of the Mississippi Code Annotated (1972), but the

process wastewater would not.



4. In the past, Koppers operated a process wastewater
treatment system such as the one described above. After the
process wastewater had passed through the oil/water separator and
the wastewater basin, the treated nonhazardous water was then
discharged onto a spray irrigation field for final disposition.
No K00l or other RCRA hazardous waste was ever discharged onto
the spray irrigation field. Indeed, it was a design
impossibility for the K00l to ever reach the discharge point to

the spray irrigation field.

5. On July 18, 1988, Koppers ceased operation of the
wastewater basin and spray irrigation field. By July 29, 1988,
all K001 had been removed from the wastewater basin and has been
disposed of in accordance with all applicable laws, rules, and
regulations. A closure plan has been submitted for the
wastewater basin and the unit will be closed in accordance with

the approved plan.

6. By cover letter dated July 29, 1988 and addressed
to Keystone Environmental Resources, Inc., a subsidiary of
Koppers, the Mississippi Department of Natural Resources Bureau
of Pollution Control ("Bureau") issued to Koppers Administrative
Order No. 1440 88 ("Order"), a true and correct copy of which is
attached hereto as "Exhibit A." The Order and cover letter were
received by Keystone Environmental Resources, Inc. on August 3,

1988.



7. The Order states that the spray irrigation field
"treats . . . the listed hazardous waste KO001l" and is therefore
subject to regulation as a hazardous waste management unit. The
Order further requires Koppers to submit an updated Part A permit
application for the spray irrigation field by August 7, 1988; to
cease operation of the wastewater basin (surface impoundment) and
spray irrigation field on or before August 8, 1988, unless a
national variance to the "Land Ban Restrictions" is issued for
K00l; and, to submit a "Part B permit application for a post-
closure permit" for the spray irrigation field on or before

November 8, 1988.

8. At the time the Order was issued to Koppers, the
spray irrigation field and wastewater basin had been completely
removed from service. Moreover, the spray irrigation field had
never been used to treat, store, or dispose of K00l, or any other
RCRA hazardous waste, and therefore was not a "hazardous waste
management unit." Accordingly, the Order is improper and
unlawful in several respects, including but not limited to the

following:

a. Requirements 1 and 3 of the Order are improper
and unlawful because the spray irrigation field
does not require, and never has required, a RCRA

hazardous waste permit;

-4-



b. Requirement 2 of the Order is improper and
unlawful because the "Land Ban Restrictions" are
not applicable to either the spray irrigation
field or the wastewater basin. RCRA §§ 3004(d) &
(k), 42 U.S.C.A. §§ 6924(d) & (k)(West Supp.
1988).

9. Requirement 2 of the Order 1is improper and
unlawful because the "Land Ban Restrictions" have been stayed by
the United States Court of Appeals for the District of Columbia
Circuit. A true and correct copy of the Petition for Review
challenging the restrictions and the court order staying the

restrictions are attached hereto as "Exhibit B."

10. The "Land Ban Restrictions" upon which the Order
is based were not yet promulgated at the time the Order was
issued and, to date, have not been published in the Federal
Register. For this reason among others, issuance of the Order
deprives Koppers of its constitutional right to due process and

affects an unconstitutional taking of private property.

ll1. The Bureau does not have the authority to issue

orders requiring compliance with the "Land Ban Restrictions."



12. Operation of the spray irrigation field and
wastewater basin never posed a danger to the environment or to
human health, safety, or welfare. Neither the K001 bottom
sediment sludge nor any other RCRA hazardous waste was ever
discharged to the field. The only material discharged to the
spray irrigation field was the treated nonhazardous process
wastewater. The spray irrigation field and wastewater basin were
operated for years with the Bureau's knowledge and tacit
approval. Indeed, the Bureau acknowledged that "neither the
surface impoundment nor the spray field appear to be the source
of groundwater contamination at the Koppers Grenada Plant."

Letter from J. Hardage to C. Markle, February 10, 1987.

WHEREFORE, Koppers respectfully requests that the
Commission hold a hearing on the Order and issue a final order of

determination consistent with the above discussion.

Respectfully submitted,

Lo on P Cnllant

Dean A. Calland, Esquire

Donald C. Bluedorn II, Esquire

Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center

Pittsburgh, Pennsylvania 15222

(412) 394-5400

Counsel for Respondent,
Koppers Company, Inc.

Dated: August 16, 1988



BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

-

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

-n

Complainant,

L]

V. ORDER NO. 1440 88

LT

KOPPERS COMPANY, INC.,
MsS0007027543

Respondent.

AFFIDAVIT

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF ALLEGHENY

Before me, the wundersigned authority, personally
appeared DEAN A. CALLAND, Esquire, who, after being duly sworn by

me according to law, deposed and said as follows:

1. I am a shareholder in the professional 1legal
corporation of Babst, Calland, Clements & Zomnir, A Professional
Corporation, and represent Koppers Company, Inc. in the above-

captioned matter.



2, The facts contained 1in the foregoing Sworn
Petition Requesting A Hearing are true and correct to the best of
my knowledge, information, and belief and are based upon reliable

sources.

3. I am providing this Verification on behalf of
Koppers Company, Inc. because the individuals with personal
knowledge of the facts are outside the jurisdiction or are
otherwise unavailable within the time allowed for filing the

Petition.

CALLAND ;

DEAN A.

Sworn to and subscribed
before me this 16th day
of August, 1988.

Notary Public

My Commission Expires: 3-¢-/9



EXHIBIT "A"



MISSISSIPPI DEPARTMENT OF NATURAL RESOURCES:
Bureau of Pollution Control
P. O. Box 10385
Jackson, Mississippi 39209
(601) 961-6171

July 29, 1988

CERTIFIED MAIL NO. P 125 261 162

Mr. Robert J. Anderson

Keystona Environmental
Resources, Inc.

436 Seventh Ave., Suite 1940 .

Pittsburgh, Penngylvania 15219

Dear Mr. Anderson:

Enclosed is Administrative Order No. 1 tmo—ad. which has been issued by the
Mississippi Department of Natural Resources as a result of cartain envirdn-
mental problems regarding Koppers Company, Inc., Tie Piant, Mississippl. -
Your coopaeration in carrying out the provisions of this ‘order is encouraged,
As you know, appeals can be taken In accordance with State law.

If you have any questions in this matter, please contact Mr. l_)a;/c' Bockelmann

at telephone #601/961-5171.
y'

Charles H. Chisolm
Bureau Direéctor

CHC:mh

Enclosure



BEFORE THE MISSISSIPPI DEPARIMENT OF
NATURAL RESOURCES

BUREAU OF POLLUTTION OONTROL

IN THE MATTER OF:

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES

COMPLAINANT

Vs. ORDER NO. 14‘:40 88

KOPPERS OOMPANY, INC,
MS0007027543

RESPONDENT
ADMINT STRATIVE ORDER

Under the authority of Section 49-2-13, Mississippi Code of
1972, the above styled cause came on this date for consideration and
the Executive Director, hiving heard and considered the same, finds

as followsas

1.

The Respondent, Koppers Campany, Inc., located in Tie Plant,
Grenada County, Mississippi, owns and operates a wood preserving
plant which qénerates and subgequently manages hazardous waste, and,
as such, is subject to the provisions of laws of this Stata
governing the treatment, storage, and disposal of hazardous waste,
the same appearing as Section 17-17-1, et, seq., and the rules and
regulations of the Mississippi Cammission on Natural Rescurces.

2,
Respondent opexates a spray irrigation field at its Tie Plant
| facility which contains and treats, by biodegradation, the listed
hazardous weste K001, and, as such, the spray irrigation field is a
hazardous waste management unit subject to regulation under those
applicable parts of the Mississippi Hazardous Waste Management
Regulations (MIWMR).



Part 270 of tha Mississippi Hazardous Waste Management

Regulations requires that all hazardous waste management units be
included in Part A of the facility's permit application.

4.
Respondent has not included the spray irrigation field in Part
A of its permit application.

5.

Land Ban Restrictions (40 CFR Part 268; MHRMR Part 268) for the
first third scheduled wastes, which include the listed hazardous
waste K001, have bean proposed and are scheduled to became effective
on August 8, 1988. If the Land Ban Restrictions are pramilgated as
proposed and if a national capacity variance is not granted for K001
wastes, then the land disposal of K001 wastes will be prohibited
after August 8, 1988 withcut pretreatment by incineration or
equivalent technology to epecific atandards.

6.

Premigses considered, the Executive Director finds that
Respondent is in apparent violation of Part 270 of the Missisaippi
Hazardous Waste Management Regulaticns and must submit an updated
Part A application which includes the spray irrigation field and a
conplete Part B post-closure permit application for the spray
irrigation field.

IT 18, THEREFORE, ORDERED that the Respondent, shall ocomply
with the following achedule:

1. On or before August 7, 1988, Respondent must submit an
updated Part A application which includes apray

the

2., 1If Land Ban Regtrictions for the firgt third
scheduled wagtes are pramlgated as regulations and a
national capacity var is not granted for the listed
hazardous waste KJ01, then Respordent must cease operation
of Respondent's surface impoundment and sprav irxiaation
field on or befors August 8, 1968, If a national capacity
variance is granted for the listed hazardous waste K001
then Respondent must cease operation of the spray



irrigation field and surface impoundment on or before
. November 8, 1968.

3. On or before November 8, 1988, Respondent must submit a

camplete Part B application for a post-closure pemit for
the spray irrigation field.

IT IS FURTHER ORDERED AND ADJUDGED that Respondent, if aggrieved
by this Order, shall file a sworn petition with this Comission in a
timely manner as provided by Section 49-17-41, Mississippi Code
Annotated (1972), in which Respondent shall set forth the grounds
and reasons for said camplaint and shall aek for a hearing thereon.

SO ORDERED, this the Zé’g day of , 1968, by
the Executive Director of the Mississippi of Natural

Resources.

MISSISSIPPI DEPARTMENT OF
NATURAI, RPSOURCES




EXHIBIT "B"



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
CHEMICAL WASTE MANAGEMENT, IRC.., ;
Pottt;ono:. ;
v. )
; No.
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, ;
' Respondent. ;
EETITION FOR REVIEW

Chemical Waste Management, Inc. hereby petitions this
Court, pursuant to section 7006 of the Resource Conservation
and Recovery Act ("RCRA"), 42 U.S.C. § 6976, and Rule 13 of the
Federal Rules of Appellate Procedure, for cteview 6! the final
rule promulgated by the United States Environmental Protection
Agency ("EPA") entitled “Land Disposal Restrictions for First
Thizd Scheduled Wastes.® These regulations were signed by the
EPA Administzator on August 8, 1988.

Respectfully submitted,

" of Counsels T/ - )

J. Brian Molloy

Joan 3. Berastein Mazy F. Edgar

Roger C. Z2ehntner James P. Rathvon
Philip L. Comella Douglas H, Green
CHEMICAL WASTE MANAGEMENT, INC. PIPER & MARBURY

3003 Butterfield Road ' 1200 19th Street, N.W.
Osk Brook, Illinois 60331 Suite 800

(312)218-1500 Washington, D.C. 20036

(202)861-3900

Attorneys for Petitioner



~ Hnited States Court of Appenls

FOR TieE DISTRICT OF COLUMBIA CIRCUITY

No. 8s-1381 September Term, 1987

Chemical Waste Management, Inc.,

tates Court of Appeals
Petitioner u'::?:nsmmmuwumm Circukt
v. FILED Aug o 1088
United States Environmental CONSTANCE L. DUPRH

Protection Agency,
Respondent

BEFORE: Buckley and Sentelle, Circuit Judges

QRDRR

Upon consideration of petitiocner's motion for stay pending
review, it is

ORDERED on the court's own motion that respondent's order
under review in this action be stayed pending further order of
the court. This stay will give the court sufficient ogpottunity
to consider petitiocner's motion for stay panding appeal. Sae

(1987), It is

FURTEER ORDERED that respondent flle a response to the
motion for stay by 4:00 p.m,, rridag, Augygt 12, 1988, and
petitioner file its reply, if any, by 4:00 p.m., Monday, August
15, 19688, The parties are directed to hand deliver and hand

sarve their pleadings.
Rax _Quxiam



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing Sworn Petition Requesting A Hearing was served by first
class U.S. Mail, postage prepaid, this 16th day of August, 1988,
upon J. I. Palmer, Jr., Executive Director, Mississippi
Department of Natural Resources, Bureau of Pollution Control,

P.O. Box 10385, Jackson, Mississippi 39209.

BABST, CALLAND, CLEMENTS & ZOMNIR,

P.C.

By =M¢_C«u_ﬂ¢



BABST
CALLAND
CLEMENTS

ZOMNIR

A PROFESSIONAL CORPORATION

DONALD C. BLUEDORN 11
Attorney At Law
(412) 394-5450

A

August 16, 1988 / ??:k\\

VIA FEDERAL EXPRESS 4 400] NS \"u\
2, L g .
Guiﬁf 5fp g /\9(5(9 /

53 or i’c;.‘-p((‘,’
Mr. Jolly McCarty \”%\iiﬁgq%ﬁ
Chairman Y00, /
\< \S‘.\/

Mississippi Commission on Natural Resources
Southport Center

Corner of Highway 80 and Ellis Avenue
Jackson, Mississippi 39209

Re: Mississippi Department of Natural Resources
v. Koppers Company, Inc., MS0007027543
Order No. 1440 88

Dear Mr. McCarty:

Enclosed for filing please find the original and seven
true and correct copies of Koppers Company, Inc.'s Sworn Petition
Requesting a Hearing for the above-referenced Order.

Sincerely,

7%—/(-4%@

Donald C. Bluedorn II

DCB/swd
Enclosures

cc: James I. Palmer, Esquire
Mr. David Bockleman

Two Gateway Center, Eighth Floor
Pittsburgh, Pennsylvania 15222
412 / 394-5400




BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

Complainant,

Ve

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

(1]

L1

LL]

(1]

ORDER NO. 1440 88

1]

SWORN PETITION REQUESTING A HEARING

Dean A. Calland, Esquire

Donald C. Bluedorn II, Esquire

Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center

Pittsburgh, Pennsylvania 15222

(412) 394-5400

Counsel for Respondent,
Koppers Company, Inc.



BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

Complainant,

v. ORDER NO. 1440 88

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

SWORN PETITION REQUESTING A HEARING

Koppers Company, Imc. ("Koppers"), by and through its
undersigned attorneys Babst, Calland, Clements & Zomnir, P.C.,
hereby files this Sworn Petition Requesting A Hearing pursuant to
Section 49-17-41 of the Mississippi Code Annotated (1972), and in
support thereof states as follows:

1. Koppers owns and operates a wood preserving plant
located in Grenada County, Mississippi. The wood preserving
process involves the impregnation of wood with chemicals designed
to protect it from the damaging effects of the elements and from

attack by insects and microorganisms.



2. One of the wastestreams generated by wood
preserving plants is "process wastewater" containing dissolved
and suspended materials and constituents of creosote and/or
pentachlorophenol in low concentrations. In most such plants,
the final step of the wood treating process is the separation and
recovery of wood treating solution from the process wastewater.
The process wastewater is introduced into oil/water separators
for initial screening, then through wastewater basins for final
settling. As the process wastewater flows through the wastewater
basin, suspended solids and bacteria settle on the bottom of the

basin to form a layer of "bottom sediment sludge."

3. This bottom sediment sludge has been designated as
the industry-specific hazardous waste K001 by the United States
Environmental Protection Agency ("U.S. EPA") pursuant to the
federal Resource Conservation and Recovery Act ("RCRA"). 40
C.F.R. § 261.32. The U.S. EPA considered listing the process
wastewater as a hazardous waste, but decided not to do so because
there is insufficient data to justify the listing. 45 Fed. Reg.
33084 (1980); 45 Fed. Reg. 74884, 74888 (1980). Thus, the bottom
sediment sludge would be subject to the provisions of Sections
17-17-1 et seg. of the Mississippi Code Annotated (1972), but the

process wastewater would not.



4. In the past, Koppers operated a process wastewater
treatment system such as the one described above. After the
process wastewater had passed through the oil/water separator and
the wastewater basin, the treated nonhazardous water was then
discharged onto a spray irrigation field for final disposition.
No KO0l or other RCRA hazardous waste was ever discharged onto

the spray irrigation field. Indeed, it was a design

impossibility for the K001l to ever reach the discharge point to

e ———

_the,gpray“irrigation field.

5. On July 18, 1988, Koppers ceased operation of the
wastewater basin and spray irrigation field. By July 29, 1988,
all K001 had been removed from the wastewater basin and has been
disposed of in accordance with all applicable laws, rules, and
regulations. A closure plan has been submitted €for the

»

wastewater basin and the unit will be closed in accordance with

' . / y e 2 ‘CCK
the approved plan. P““*M9VFQ*A“’&&¢’”Q%"AMJ 74

6. By cover letter dated July 29, 1988 and addressed
to Keystone Environmental Resources, Inc., a subsidiary of
Koppers, the Mississippi Department of Natural Resources Bureau
of Pollution Control ("Bureau") issued to Koppers Administrative
Order No. 1440 88 ("Order"), a true and correct copy of which is
attached hereto as "Exhibit A." The Order and cover letter were
received by Keystone Environmental Resources, Inc. on August 3,

1988.



7. The Order states that the spray irrigation field
"treats . . . the listed hazardous waste KO00l1" and is therefore
subject to regulation as a hazardous waste management unit. The
Order further requires Koppers to submit an updated Part A permit
application for the spray irrigation field by August 7, 1988; to
cease operation of the wastewater basin (surface impoundment) and
spray irrigation field on or before Auqgust 8, 1988, unless a
national variance to the "Land Ban Restrictions" is issued for
K00l; and, to submit a "Part B permit application for a post-
closure permit" for the spray irrigation field on or before

November 8, 1988.

8. At the time the Order was issued to Koppers, the
spray irrigation field and wastewater basin had been completely
removed from service. Moreover, the spray irrigation field had
never been used to treat, store, or dispose of K001, or any other
RCRA hazardous waste, and therefore was not a "hazardous waste
management unit." Accordingly, the Order 1is improper and
unlawful in several respects, including but not limited to the

following:

a. Requirements 1 and 3 of the Order are improper
and unlawful because the spray irrigation field
does not require, and never has required, a RCRA

hazardous waste permit;

-4~



b. Requirement 2 of the Order is improper and
unlawful because the "Land Ban Restrictions" are
not applicable to either the spray irrigation
field or the wastewater basin. RCRA §§ 3004(d) &
(k), 42 U.S.C.A. §§ 6924(d) & (k)(West Supp.
1988).

9. Requirement 2 of the Order is improper and
unlawful because the "Land Ban Restrictions" have been stayed by
the United States Court of Appeals for the District of Columbia
Circuit. A true and correct copy of the Petition for Review
challenging the restrictions and the court order staying the

restrictions are attached hereto as "Exhibit B."

10. The "Land Ban Restrictions" upon which the Order
is based were not yet promulgated at the time the Order was
issued and, to date, have not been published in the Federal
Register. For this reason among others, issuance of the Order
deprives Koppers of its constitutional right to due process and

affects an unconstitutional taking of private property.

11. The Bureau does not have the authority to issue

orders requiring compliance with the "Land Ban Restrictions."



12. Operation of the spray irrigation field and
wastewater basin never posed a danger to the environment or to
human health, safety, or welfare. Neither the K001 bottom
sediment sludge nor any other RCRA hazardous waste was ever
discharged to the field. The only material discharged to the
spray irrigation field was the treated nonhazardous process
wastewater. The spray irrigation field and wastewater basin were
operated for years with the Bureau's knowledge and tacit
approval. Indeed, the Bureau acknowledged that "neither the
surface impoundment nor the spray field appear to be the source
of groundwater contamination at the Koppers Grenada Plant."

Letter from J. Hardage to C. Markle, February 10, 1987.

WHEREFORE, Koppers respectfully requests that the
Commission hold a hearing on the Order and issue a final order of

determination consistent with the above discussion.

Respectfully submitted,

Lo P Calloant

Dean A. Calland, Esquire

Donald C. Bluedorn II, Esquire

Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center

Pittsburgh, Pennsylvania 15222

(412) 394-5400

Counsel for Respondent,
Koppers Company, Inc.

Dated: August 16, 1988



BEFORE THE MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES BUREAU OF POLLUTION CONTROL

IN THE MATTER OF

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES,

Complainant,

ORDER NO. 1440 88

V.

KOPPERS COMPANY, INC.,
MS0007027543

Respondent.

AFFIDAVIT

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF ALLEGHENY

Before me, the undersigned authority, personally
appeared DEAN A. CALLAND, Esquire, who, after being duly sworn by

me according to law, deposed and said as follows:

1. I am a shareholder in the professional 1legal
corporation of Babst, Calland, Clements & Zomnir, A Professional
Corporation, and represent Koppers Company, Inc. in the above-

captioned matter.



2. The facts contained in the foregoing Sworn
Petition Requesting A Hearing are true and correct to the best of
my knowledge, information, and belief and are based upon reliable

sources.

3. I am providing this Verification on behalf of
Koppers Company, Inc. because the individuals with personal
knowledge of the facts are outside the jurisdiction or are
otherwise unavailable within the time allowed for filing the

Petition.

DEAN A. CALLAND ;

Sworn to and subscribed
before me this 16th day
of August, 1988.

Yoirdtrm. U

Notary Public

My Commission Expires: 3-¢-/9



EXHIBIT "A"



MISSISSIPPI DEPARTMtNT 0# NATURAL RESOURCES

Bureau of Pollution Control =i
P. O. Box 10385

Jackson, Mississippi 39209
(601) 961-6171 O

July 29, 1988

CERTIFIED MAIL NO. P 125 261 162

Mr. Robert J. Anderson

Keystone Environmental
Resources, Inc.

436 Seventh Ave., Suite 19540 .

Pittsburgh, Pennsylvania 15219

Dear Mr. Anderson:

Enclosed is Administrative Order No. 1440-88, which has been issued by the
Mississippi Department of Natural Rasources as a result of cartain envirén-
mental problems regarding Koppers. Company, Inc., Tie Plant, Mississippi. -
Your cooperatlon in’carrying out the provisions of this ‘order is encouraged,
As you know, appeals can be taken In accordance with State law.

If you have any questions in this matter, please contact Mr. l_)a;/o' Bockelmann

at telephone $#601/961-5171.
y' >~

Charles H. Chisolm
Bureau Direéctor

CHC:mh

Enclosure



BEFORE THE MISSISSIPPI DEPARIMENT OF
NATURAL RESOURCES

BUREAU OF POLIUTTION CONTROL

IN THE MATTER OF:

MISSISSIPPI DEPARTMENT OF
NATURAL RESOURCES

COMPLAINANT

vs. wmw. 1440 88

MS0007027543

RESPONDENT
AIMINTSTRATIVE ORDER

Under the authority of Section 49-2-13, Mississippi Code of
1972, the above styled cause came on this date for consideration and
the Executive Director, hiving heard and considered the same, finds

as follows:

1.

The Respondent, Koppers Conpany, Inc., located in Tie Plant,
Grenada County, Mississippi, owns and operates a wood preserving
plant which generates and subsequently manages hazardous wasts, and,
as such, is subject to the provisions of laws of this State
governing the treatment, storage, and disposal of hazardous waste,
the same appeaxing as Section 17-17-1, et, seq., and the rules and
regulations of the Mississippi Camission on Natural Resources.

2,
Respondent operates a spray irrigation field at its Tie Plant
| facility which contains and treats, by biodegradation, the listed
hazardous weste K001, and, as such, the spray irrigation fleld is a
hazardous waste management unit subject to regulation undar those
spplicable paxts of the Mississippi Hazardous Waste Management
Regulations (MHWMR).



Part 270 of the Mississippi Hazardous Waste Management
Requlations requires that all hazardous waste management units be
included in Part A of the facility's permit application.

4.
Respondent has not included the spray irrigation field in Part
A of its pexmit application.

5.

Land Ban Restrictions (40 CFR Part 268; MHWMR Part 268) for the
first third scheduled wastes, which include the listed hazardous
wagte K001, have been proposed and are scheduled to become effective
on August 8, 1988. If the land Ban Restrictions are pramilgated as
proposed and if a national capacity variance is not granted for K001
wastes, then the land disposal of KOOl wastes will be prohibited
after August 8, 1988 withcut pretreatment by incineration or
equivalent technology to specific standards,

6.

Premises considered, the Executive Director finds that
Respondent 1s in apparent violation of Part 270 of tha Missisaippd
Hazardous Waste Management Regulations and must submit an updated
Part A application which includes the spray irrigation field and a
camplete Part B post-closure permit application for the spray
irrigation field. '

IT IS, THEREFORE, ORDERED that the Respondent, shall oamply
with the following achedule:

1. On or before August 7, 1988, Respondent must subwit an
updated Pert A application which includes the spray
irrigation field,

2. I!pmgondluﬂnanl\estdcﬁcuhmfkstthm
scheduled wastes are pramlgated as regulations and
natianal capacity var is not granted for the listed
hazardous waste K01, then Respordent mist cease operation
of Respondent's surface impaundment and soxav irxication
field on or beford August 8, 1988, If a national capacity
variance i3 granted for the listed hazardous waste K001
then Respondent must cease operation of the spray



irrigation fleld and surface impoundment on or before
' November 8, 1988.

3. On or before Novamber 8, 1988, Respondent must sulmit a

camplete Part B application for a post-closure permit for
the spray irrigation field.

IT IS FURTHER ORDERED AND ADJUDGED that Respondent, if aggrieved
by this Order, shall file a sworn petition with this Commission in a
timely manner as provided by Section 49-17-41, Mississippi Code
Annotated (1972), in which Respondent shall set forth the grounds
and reasons for said complaint and shall ask for a hearing thereon,

SO ORDERED, this the Zé’g day of , 1968, by
the Executive Director of the Mississippi of Natural

Resources.

MISSISSIPPI DEPARIMENT OF




EXHIBIT "B"



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
CHEMICAL WASTE MANAGEMENT, IRC., ;
Potlt;ono:. ;
v. )
; No,
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, ;
Respondent. ;
PETITION FOR REVIEW

Chemical Waste Managemant, Inc. hereby petitions this
Court, pursuant to section 7006 of the Resource Conservation
and Recovery Act ("RCRA"), 42 U.S.C. § 6976, and Rule 15 of the
Federal Rules of Appellate Procedure, for review 6! the final
rule promulgated by the United States Environmental Protection
Agency ("EPA") entitled “Land Disposal Restrictions for First
Thizd Scheduled Wastes.® These regulations were signed by the
EPA Administzator on August 8, 1988.

Respectfully submitted,

" of Counsel: T/

J. Brian Molloy

Joan 3. Berastein Mary F. Edgar

Rog.t C. Zehntner James P. Rathvon
Philip L. Comella Douglas H. Green
CHEMICAL WASTE MANAGEMENT, INC. PIPER & MARBURY

3003 Butterfield Road ' 1200 19th Street, N.W.
Osk Brook, Illinois 60521 Suite 800

(312)2148-1500 washington, D.C. 20036

(202)861-3500

Attorneys for Petitionerz



~ Huited States Qourt of Appenls

FOR THE DISTRICT OF COLUMBIA CiInCurT

No. ss-1381 September Term, 1987

Cheaical Waste Management, Inec.,

tates Courtof Appeals
Petitioner u’:‘::?nsmwmcmmm Clrcuk
v. FILED Aug o 1988
United States Environmental CONSTANCE L. DUPRH

Protection Agency,
Respondent

BEFORE: Buckley and Sentelle, Circuit Judges

QRDAR

Upon consideration of petitiocner's motion for stay pending
review, it is

on the court's own motion that respondent's order
under review in this action be stayed pending further order of
the court. This stay will give the court sufficient ogportunity
to consider petitioner's motion for stay pending appeal. BSaes

(1987). It is

FORTHER that respondent file a response to the
motion for stay by 4:100 p.m., Friday, August 12, 1988, and
petitioner file its reply, if any, 43100 p.m., Monday, August
15, 1988, The parties are directed to hand deliver and hand
saxve their pleadings.

Rax _Quriam



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing Sworn Petition Requesting A Hearing was served by first
class U.S. Mail, postage prepaid, this 16th déy of August, 1988,
upon J. I. Palmer, Jr., Executive Director, Mississippi
Department of Natural Resources, Bureau of Pollution Control,

P.O. Box 10385, Jackson, Mississippi 39209.

BABST, CALLAND, CLEMENTS & ZOMNIR,

P.C.

By =‘&QM¢_CA—W_@Z/



FILED

APR 101987
BOARD OF NATURAL RESOURCES

BOARD OF NATURAL RE
STATE OF GEORGIA ADJUDICATORY HEARIN%O(I:,EECREI?

IN RE: : Record Nos.
FEDERAL PACIFIC ELECTRIC : DNR-EPD-HW-AH 4-86
COMPANY : DNR-EPD-HW-AH 5-86

FINAL DECISION

I. Introduction

These two hazardous waste matters came on for hearing
on October 21 through 24 and November 12 through 14, 1986,
as a result of (1) The Federal Pacific Electric Company's
("Federal Pacific'") appeal of an adﬁinistrative order (''Order
No. EPD-HW-269'") issued to Federal Pacific by the Director
of the Environmental Protection Division ("EPD") of the Georgia
Department of Natural Resources (the '"Director'") on April 29,
1986 and (2) a petition seeking a $51,500 civil penalty against
Federal Pacific filed by the Director on June 30, 1986. Because
the two matters involved the same electroplating wastewater
management operation at Federal Pacific's Vidalia, Georgia,
plant and similar operative facts and legal issues, they were
consolidated for hearing.

The Amended Prehearing Order entered on September 9,
1986, limited the issues to be heard and contained a number
of agreed upon facts. In the principal issue, the Director

asserts in both matters that Federal Pacific generated, treated,



and stored or disposed of a listed hazardous waste, FO006,
in two spray irrigation areas, or sprayfields, without complying
with numerous provisions of the Georgia Hazardous Waste
Management Act (0.C.G.A. T. 12, Ch. 8, Art. 3 - the "Act")
and the regulations adopted thereunder by the Georgia Board

of Natural Resources (Rules of the Georgia Department of Natural
S

Resources Ch. 391-3-11 -- the ”Rules").l/ In addition,

the Director asserts that the placement of certain monitoring
wells for two surface impoundments at the plant fails to meet
regulatory requirements and that Federal Pacific's alleged
violations concerning the sprayfields and the monitoring wells
and Federal Pacific's admitted failure to obtain certain
required insurance coverages warrants the imposition of a
substantial civil penalty. Federal Pacific responds by denying
the Director's allegations as to the sprayfields and monitoring
wells and asserting that the Director is estopped or precluded
from seeking any civil penalty as to the monitoring wells
or absence of insurance.

Having considered the provisions of the Amended
Prehearing Order, the materials presented at the evidentiary
hearing, and the arguments of counsel, Order No. EPD-HW-269

is AFFIRMED and a civil penalty of $27,500 is imposed.




I1I. The Nature of this Case

This is a de novo review of the Director's determi-
nation to issue Order No. EPD-HW-269 and an original determi-
nation as to any civil penalty and this Final Decision is
based solely upon the evidence produced at the evidentiaﬁy
hearing and the facts agreed upon in the Amended Preheari;g.
Order. Rule 391-1-2-.22(1). The Director has the burdens
of going forward and persuasion on all issues in both matters
except as to the factual allegations upon which Federal
Pacific's affirmative defenses depend. Rule 391-1-2-.07.

The standard of proof on all issues is a preponderance of

the evidence. Rule 391-1-2-.22(4).

III. Summary Discussion

A. The Sprayfields. From mid-1977 until March 1, 1986,

wastewater from an electroplating operation at Federal Pacific's
Vidalia plant was managed by adding a flocculant, running
it through two successive surface impoundments, and pumping
liquid- from the second impoundment to the sprayfields. The
parties agree that a 1listed hazardous waste enumerated in
the Rules as F006, ''wastewater treatment sludges from electro-

|'£/

plating operations was generated and is currently stored

in the two surface impoundments; the issue is whether F006



was (1) sprayed onto or (2) generated in the sprayfields.
The preponderance of the evidence presented indicates both
these activities occurred.

The generation of F006 requires the treatment of
electroplating wastewater since the 1listing is 1limited to
sludgeSul/ In the instant case, the wastewater is first treated
by mixing it in batch treatment tanks with a flocculant =to
encourage the aggregation of particles in the wastewater.
The wastewater is then moved to the surface impoundments where
it is treated via a settling process by which some, but not
all, of these aggregated particles settle out over time to
the bottom of the impoundments. Both the flocculation and
the settling processes constitute treatmentﬁl as that term
is used in the Rules.

Subsequent to the wastewater's treatment by floccula-
tion and during its treatment by settling, liquid from the
second or lower pond is pumped to and sprayed upon the spray-
fields. This liquid is itself F006 since it is the product
of the treatment of electroplating wastewater but is not the
treated effluent from Federal Pacific's wastewater treatment |
planf. Alternatively, under a more restricted view of F006,
this 1liquid both contains the 1listed hazardous waste FO006
-- the aggregated particles which have not settled to the |
bottom of the impoundments -- and is itself a hazardous waste
since it is a8 solid waste mixed with F006, a listed hazardous

5/

waste.—




Moreover, the 1liquid moving from the impoundments
to the sprayfields is electroplating wastewater which is subject
to treatmentﬁl by microbial degradation and assimilation in
the soil of the sprayfields themselves. The product of this
treatment is F006 and the physical evidence indicates that
this listed hazardous waste, either as a result of its tranquft
to or generation in the sprayfields or both, was and is preseﬁt.
in the sprayfields.

The conclusion reached herein that the sprayfields
contain hazardous waste is not an obvious one as is evidenced
by EPD's own delay in reaching this conclusion. It is and
was, however, Federal Pacific's resﬁonsibility to insure its
compliance with the Act and the Rules and Federal Pacific's
access to and familiarly with its facility is much greater
than EPD's. Federal Pacific has placed a 1listed hazardous
waste into the environment without complying with the multitude
of requirements that govern such placement and provide
protection fog. society. It is not unreasonable to impose
a substantial civil penalty for Federal Pacific's failure
to reéognize what it was doing and its failure to comply with
the law.

B. The Monitoring Wells. Since the surface impoundments

are used to manage F006, Federal Pacific is required to install

three hydraulically downgradient monitoring wells at the limit




7/

of this waste management area.— Although Federal Pacific
has in place two such wells, it has twice failed, with an
EPD employee's assistance, to place properly a third well.
Federal Pacific now proposes to make another atﬁempt at proper
placement but, twice burned, seeks written approval from EPD
before drilling another well. f.

The responsibility for proper placement of the
monitoring wells is Federal Pacific's, not EPD's, and an EPD
employee's erroneous past advice does not relieve Federal
Pacific of its obligation to have in place a third complying
well. Nor is Federal Pacific entitled to any particular type
or level of EPD pre-approval. However, Federal Pacific
reasonably relied upon EPD's assistance in the placement of
the two existing non-complying wells and the imposition of
more than a nominal civil penalty in such a case would be
unreasonable.

C. Liability Insurance. Independent of the status

of the sprayfields, Federal Pacific is required to maintain
specified levels of sudden and nonsudden 1liability insurance
for this facility since the surface impoundments contain F006.§/
While Federal Pacific once had the required coverages, they

were cancelled by the carrier on January 7, 1986, and have

not been replaced.




The insurance required has become very difficult
for hazardous waste facilities to obtain and Federal Pacific
has made a substantial effort to obtain replacement coverage.
Federal Pacific has not done all it can do to obtain such

insurance, however, and part of the problem in obtaining the
;.

insurance, the risk created by the nature of the facilit&

and its regulatory history, cannot be used by Federal Pacific
to shield it from the insurance requirement or civil penalties
for failing to meet the requirement. While the insurance
may be very difficult or expensive to obtain, the difficulty

and expense may be a good indicator of the need.

IV. Findings of Fact

A. The Sprayfields.

1.
Federal Pacific conducted electroplating operations
at its Vidalia, Georgia plant from the Fall of 1965 through

March 1, 1986.--

2.
Federal Pacific's electroplating processes at the

plant resulted in the generation of wastewater.




3.

From 1966 until mid-1977, the effluent resulting
from the treatment of this wastewater was discharged to surface
waters pursuant to National Pollution Discharge Elimination
System ('"NPDES'") Permit No. GA0002186 issued by the Director
under authority of the federal Clean Water Act (33 U.S.?:
§ 1251, et seq.) | o

4.

The treatment process for the wastewater has at
all relevant times included two successive surface impoundﬁents
to and through which the wastewater was directed.

5.

From mid-1977 until the present, 1liquid from the
second or lower impoundment has been managed by pumping it
to the sprayfields at the plant. This process 1is known as
spray irrigation or land applicationm.

6.

In 1976, EPD proposed to renew the NPDES Permit
for the plant with new limits which were stricter than presently
applicable federal <categorical discharge standards. The
stricter limitations were based upon the inability of Little
Rock Creek to assimilate the volume of the discharge with
the constituent concentrations presented by operations at

the plant.




7.

During the permit renewal period in 1976-1977, EPD
suggested as an alternative to Federal Pacific that it explore
use of spray irrigation as opposed to discharging effluent
from the Vidalia plant to surface waters. Of the three choices
potentially available to Federal Pacific at that time -- spray
.irrigation, upgrading its treatment facilities to meet tﬁé
new NPDES permit standards, and discharge to the City of
Vidalia's wastewater -treatment plant -- spray irrigation was
the most economically feasible choice.

8.

As a result of the treatment of wastewaters ‘from
the facility's electroplating processes, F006, a 1listed
hazardous waste, has been generated and has been, and is now,
stored in the two surface impoundments.

9.

Federal Pacific did not 1include the sprayfields
in its Part A or Part B Hazardous Waste Management Permit
Applications for the facility and has not attempted to comply
with many of the statutes or rules relating to hazardous waste
treatment, storage and disposal with respect to the sprayfields.

10.

Federal Pacific has included a hazardous waste drum

storage area and two surface impoundments in its Part A

Hazardous Waste Permit Application for the plant and has




included the two surface impoundments in its Part B Hazardous

Waste Management Permit Application.
11.

Federal Pacific operates the sprayfields wunder a
letter permit issued to the Company by EPD's Industrial Waste-
water Program in April of 1979. Federal Pacific applied for
renewal of the 1letter permit in December of 1983 and t@é
Director has taken no action on that application due to the‘
ongoing dispute over the sprayfields' status as hazardous
waste facilities.

12. .

Federal Pacific operated the entire plant at Vidalia
until June 30, 1986. Effective July 1, 1986, operation of
the manufacturing portion of the facility was transferred
to Challenger Electric Equipment Corporation. Federal Pacific
continues to be the operator of the surface impoundments,
a drum storage area, and the sprayfields.

13.

Federal Pacific utilized cyanide in its electroplating
operations at the facility wuntil July 10, 1984, when use of
that material was discontinued. Federal Pacific ceased electro-
plating operations entirely at the facility effective March 1,
1986. Wastewater from other industrial operations and the
treated effluent of a domestic wastewater plant continue to

flow into the surface impoundments.
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14.
The total estimated quantity of F006 sludge reported
by Federal Pacific to be present in the impoundments at the
facility as of December 31, 1985, was 2504.25 tons. Presumably,

even more is present now.

15. ,.

The capacity of the two surface impoundments is-

1.25 million gallons each.
16.

The surface impoundments at the facility are - con-
structed totally or almost totally of earthen materials.

17.

Spray irrigation schedules provided by Federal Pacific
show weekly application rates for 1liquid at the sprayfields
during 1981, 1982 and 1983 ranging from approximately 150,000
to 207,000 gallons per week. The sprayfield spraying schedule
was and is designed to promote treatment, avoid runoff, and
minimize contamination of the groundwater.

) 18.

Facilities at the plant which treated the electro-

plating wastewater stream included batch pretreatment or

flocculation tanks, the two surface impoundments, and the

sprayfields.
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19.

The electroplating wastewater was treated in the
batch pretreatment or flocculation tanks by mixing the waste-
water with a flocculant to encourage the aggregation of parti-
cles in the wastewater. The purpose of the aggregation was
to create larger, heavier particles that would settle out
of the wastewater in later treatment.

st

20. d

After the addition of the flocculant, the wastewater

was moved from the batch treatment tanks to the first or upper
surface impoundment. The wastewater was treated in this
impoundment by its retention for a period of time to éllow
some of the particles in the wastewater to settle to the bottom

of the impoundment.
21.

The wastewater was then moved to the second or lower
surface impound where further treatment by settling occurred.
The total time wastewater typically remained in Dboth
impoundments was in the area of 10 to 30 days.

22.

The settling process in both impoundments did not

remove all of the aggregated particles in the wastewater.
23.

The liquid from the second impoundment, which almost
certainly contains within it a portion of the aggregated parti-
cles created by the flocculation process, was then pumped

onto the sprayfields.
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24,

Once in the sprayfields, the liquid from the second
impoundment and the solid particles within it underwent further
treatment including microbial degradationm, chemical complexing
of metals, and removal of metals by soil particles.

25.

Unlike discharging wastewater or effluent into ,a
moving body of water which may dilute the concentrations of
any hazardous constituents, land treatment like that which
occurred in the sprayfields may increase the concentrations
of such constituents in the soil.

26.

The accumulation of metals in the sprayfield soil
has occurred and the occurrence of F006 constituents, specifi-
cally nickel, in the soil matrix in levels in excess of back-
ground indicates that treatment of the electroplating wastewater
has occurred in the sprayfields or F006 has been sprayed upon
them or likely both.

27.

The~ results of the spraying of the aggregated
particles on the sprayfields and from further treatment of
these particles and the liquid from the pond in the sprayfields
cannot be visualized at the sprayfields because they are spread
over a large horizontal area of several acres and spread
vertically through the depth of the sprayfield soil and because
the ground is covered with porous litter and other biodegradable

material.
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28.

While the process that removes the liquid from the
second pond to the sprayfields could theoretically cause scour-
ing and the removal to the sprayfields of the material which
has settled on the bottom of the surface impoundments, there
is no evidence to indicate it is 1likely that such scouripg
has occurred. $

29.

No evidence was presented to indicate that any
of the wastewater or sludge or other materials involved in
the treatment process at Federal Pacific's plant is hazardous
by characteristic.

30.

At times, the effluent pumped from the lower pond
to the sprayfields has approached drinking water standards
and more than met EPA NPDES standards for discharge to a
publically-owned treatment works.gj

31.

The fact that Federal Pacific stopped pumping electro-
plating wastewater to the surface impoundments on March 1,
1986, does not mean that the treatment of such wastewater
previously placed in the impoundments stopped on that date
or that wastewater from electroplating stopped being sprayed
upon or treated in the sprayfields on that date. In fact,
with impoundments the size of these, remnants of that wastewater
may still exist and may still be subject to treatment in both

the surface impoundments and the sprayfields.
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32.
Groundwater samples taken at the sprayfields indicate

contamination of the groundwater has occurred.
33.

Samples taken in 1983 before the use of cyanide
i

was terminated at the plant evidenced elevated cyanide concen-:

trations in the unsaturated zone at the sprayfields and one
of the surface impoundments.
34.
Samples taken from monitoring wells M-1, M-2, and
M-3 in June and July of 1985 showed statistically significant
increases in total organic halogen and total organic carbon.
These increases are considered indicators of groundwater contam-
ination under the Rules. 40 C.F.R. § 265.92(b)(3).
35.
Soil samples taken from the sprayfields on or about
July 1, 1986, indicate the presence of the constituents alumi-
num, copper, tén and zinc in levels in excess of levels indicat-
ed by samples taken from outside the sprayfield areas. These
four constituents are now and have been present to some extent
in the 1liquid in the surface impoundments which is applied

to the sprayfields.
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B. The Monitoring Wells.
36.

Monitoring wells M-3 and M-10 of the facility are
not placed at the‘downgradient limit of the surface impoundment
waste management area. Wells M-1 and M-2 are placed at the
downgradient limit but are the only ones so placed.

37. :

On or about April 11, 1984, Federal Pacific informed
EPD of the proposed location of monitoring well M-3. No imme-
diate objection to the proposed location was forthcoming_from
EPD and monitoring wells M-1, M-2, and M-3 were then installed.

38.

In January of 1985 during a visit from Mr. Tom Watson
of EPD's hazardous waste program, Federal Pacific was notified
there might be a problem with M-3's 1location although Mr.
Watson indicated to Federal Pacific his belief it was properly
located after physically viewing the site of the well.

39.

On May 28, 1985, the Director designated Mr. Watson
as the individual within EPD with whom Federal Pacific was
to coordinate the 1location of certain monitoring wells for
the sprayfields. Mr. Watson was and is the only registered
professional geologist on the EPD hazardous waste program

manager's staff. There are other such geologists in EPD.
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40.
On July 26, 1985, Federal Pacific was formally notij-
fied by Administrative Order No. EPD-HW-232 of the Director's

determination that M-3 was improperly located.
41.

Federal Pacific notified EPD by letter to the Director

dated August 27, 1985, of the installation of an additiongl-

groundwater monitoring well, M-10, in response to Administrative
Order No. EPD-HW-232. Monitoring well M-10 was intended by
Federal Pacific to be a replacement for well M-3.

42,

Mr. Watson was. informed by Federal Pacific of the
proposed location of M-10 on or about August 16, 1985, and
Mr. Watson indicated to Federal Pacific that he believed the
location to be reasonable.

43,

Federal Pacific sampled M-10 on August 29, 1985,

and so informed the Director by letter dated September 10,

1985.

-

44,
Federal ©Pacific provided the analytical results
and a report of the installation of M-10 to the Director by

letter dated November 15, 1985.
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45.

EPD acquiesced in the 1location of M-10 for over
six months before informing Federal Pacific that EPD believed
the well was improperly located. During this time EPD corre-
sponded with Federal Pacific regarding other technical aspects
of the installation of M-10. y

46. i

In May of 1986, Federal Pacific proposed a replacement
for M-10 on the condition that EPD provide written concurrence
with the well's location before the well is installed.

47.

While placement of a third monitoring well at the
limit of the downgradient boundary of the surface impoundment
waste management area, i.e., at the toe of the dyke of the
lower pond, may present some logistical problems, such placement
is required and the evidence presented does not indicate it
is technically impossible.

48.

Fede;al Pacific's reliance upon Mr. Watson's con-
currence with the location of wells M-3 and M-10 is understand-
able. However, the responsibility for compliance lies solely
with Federal Pacific and the consultant utilized by Federal

Pacific for well placement was aware of this responsibility.
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C. Insurance.
49.

Federal Pacific's insurance coverage for sudden
and nonsudden accidental occurrences, which covered the surface
impoundments but not the sprayfields, expired at 12:01 a.m.
on January 7, 1986. No replacement insurance coverage has
been obtained. -

50.

Although this type of insurance coverage has been
difficult for hazardous waste facilities to obtain since. late
1984 or early 1985, such coverage might be offered by insurers
as part of an overall insurance package. Federal Pacific
made no effort to move all of its other insurance coverages
to a single insurer in order to obtain such accommodation
coverage.

51.

An environmental risk assessment report prepared
by TRC Environmental concerning the Vidalia facility was a
factor which {led at least one underwriter of environmental
liability insurance to decline to cover the facility. The
portions of the report cited by the underwriter in declining
coverage included information on past administrative problems
regarding hazardous waste regulations at the facility as well

as the use of unlined impoundments to hold hazardous wastes.
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52.

On December 26, 1985, Federal Pacific filed a petition
for a variance from the sudden and nonsudden accidental occur-
rence financial responsibility requirement as applied to a
drum storage area and two surface impoundments. The petition
was received by the EPD on December 30, 1985.

53.

Federal Pacific has made, and continues to make,
good faith efforts to obtain replacement insurance on a stand-
alone basis (as opposed to accommodation coverage). These
efforts began several months in advance of the termination
of its coverage in early 1986 and -included applications to
all markets for such insurance reasonably known to Federal
Pacific and its broker.

54.

While the Director provided evidence that there
are at least five hazardous waste facilities in Georgia which
have obtained insurance of the type Federal Pacific needs,
no evidence dés presented to indicate these five operationms
are comparable from an insurability aspect to the Federal
Pacific plant at Vidalia.

55.
Federal Pacific has in place financial assurance

for closure of the surface impoundments and drum storage area.
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56.
Federal Pacific submitted an Interim Status Closure
Plan for the surface impoundments shortly after its insurance
lapsed. The Director has not yet provided a written response
to the plan although its proposal to empty the impoundments

by pumping the liquid to the sprayfields makes it an unlikely

candidate for approval in light of the determinations included.

in this Final Decision.

D. Civil Penalties.

57.
Three enforcement orders have been issued priof to
Order No. EPD-HW-269 with regard to this facility:
a) Final Order No. 84-07-R, entered into between Federal
Pacific and EPA, dated May 30, 1984;
b) Consent Order No. EPD-HW-106, entered into between
Federal Pacific and the Director, dated May 31, 1984; and
c) Administrative Order No. EPD-HW-232, issued by the
Director, dated July 26, 1985.
) 58.
Federal Pacific paid civil penalties by consent
with the filing of two of the orders as follows:
a) Consent Order No. EPD-HW-106, dated May 30, 1984
- $2,000.00; and
b) Final Order No. 84-07-R - $4,000.00.
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While the entry of these orders and the payment
of civil penalties thereto were made without admission or
adjudication of the violations cited in the orders, their
entry provided Federal Pacific with more than adequate notice
of the need to comply with the Act and the Rules.

59.

Federal Pacific was late in submitting its Hazardoﬁs

Waste Annual Report for 1983 (due on or before March 1, 1984)

to EPD. It was received by EPD on March 29, 1984, after EPD
sent Federal Pacific a notice of violation.
60.

Federal Pacific failed to meet the following deadlines
for compliance with financial reéponsibility requirements
in 1982 and 1983:

a) July 6, 1982 - closure assurance and post-closure
care assurance;

b) July 15, 1982 - liability coverage for sudden acciden-
tal occurrences; and

c) January 16, 1983 - 1liability coverage for nonsudden
accidental occurrences.
Although Federal Pacific apparently believed at the time of
these failures that it was a small quantity generator under
the Rules, that belief was ill-founded and incorrect.

61.

As part of Consent Order EPD-HW-106, dated May 31, |

1984, Federal Pacific agreed and was ordered to monitor the |
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groundwater at the sprayfields in accordance with 40 C.F.R.
Part 265, Subpart F, and evaluate the resulting information.
Federal Pacific was unable to comply with Subpart F monitoring
requirements because it was unable to determine the direction
of groundwater flow and chose to put wells in the middle of
the sprayfield rather than upgradient or downgradient as re-
quired by 40 C.F.R. § 265.91 and Order No. EPD-HW-106.
62.

¥

Federal Pacific derived economic benefits from waiting
until 1984 to install regulatory complying monitoring wells
which were legally required to be installed in 1981. These
benefits included avoiding three years of quarterly analyses
of groundwater monitoring data at a cost of about $3,000.00
per quarter. Although Federal Pacific apparently had three
other monitoring wells in place during this period, amounts
spent on those wells do not somehow replace the savings from
not having the required wells and doing the required testing.

63.

Federal Pacific derived economic benefits from its
failure to obtain and pay for the sudden and nonsudden liability
insurance coverage required for the plant.

64.

Many of the constituents for which F006 is listed,

including those found in the sprayfields, are highly toxic

and some are suspected carcinogens. Thus, the hazard or danger
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to the environment created by the use of the sprayfields for
the disposal of F006 is potentially great and is enhanced
by the threat of the accumulation of increasing volumes of
toxic or dangerous constituents in plant, animal or human

tissues as it moves up the food chain.
65. ;.

Another danger is presented by the potential oveé-
utilization of the sprayfields' soil matrix by contaminating
the soil with excess levels of hazardous constituents which
would result in the leaching of contaminants to groundwater
and runoff of constituents to surface water.

66.

By not recognizing and treating the sprayfields
as a hazardous waste facility and despite the presence of
certain indicators of contamination, Federal Pacific has not
taken the required steps to monitor the sprayfields as a
hazardous waste facility. The existing monitoring system
contains an insufficient number of wells and fails to monitor
the unsaturated zone or properly monitor groundwater flows.
Additionally, Federal Pacific has failed to collect soil water
samples or do any complete organics testing such as a full
Appendix VIII analysis to reveal the extent of any
contamination. It is Federal Pacific's failure to do the

required monitoring that makes evaluation of the risk posed

by the sprayfields very difficult.
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67.

The fact that the effluent sprayed wupon the
sprayfields may not exceed federal drinking water standards
does not mean that contamination has not occurred or should
be disregarded; contamination is determined by comparing

upgradient background 1levels of contaminants to levels in
S

the sprayfield soil and underlying groundwater after sprayimng |

has begun.

V. Conclusions of Law

1.
The appeal of Order No. EPD-HW-269 is a de novo

proceeding based solely upon the competent evidence presented
at the hearing. Rule 391-1-2-.22(1).
2.

The determination on the Director's petition for
civil penalties requires an original decision based solely
upon the competent evidence presented at the hearing in which
the factors set forth in 0.C.G.A. § 12-8-81(c) are to be con-
sidered.

3.

The burdens of going forward and persuasion lie
with the Director on all issues in both matters except that
Federal Pacific bears these burdens as to its affirmative

defenses. Rule 391-1-2-.07.
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4,
The standard of proof on all issues is by a preponder-
ance of the evidence. Rule 391-1-2-.22(4).

A. The Sprayfields.

5.

"Wastewater treatment sludges from electroplating
operations' is a listed hazardous waste enumerated as FOOﬁi
40 C.F.R. § 261.31. ‘

6.

As a listed bhazardous waste, any material determined
to be F006 is a hazardous waste subject to regulation under
the Act and the Rules unless the specific material at issue
bas been delisted under 40 C.F.R. §§ 260.20 and 260.22. 40
C.F.R. § 261.3(a)(2)(ii).

7.
Moreover, unlike a solid waste determined to be

hazardous by characteristic, see 40 C.F.R. § 261.3(a)(2) (i)

and Part 261, Subpart C, material determined to be F006 is

regulated as a hazardous waste whether or not it is actually

shown to be somehow dangerous to the environment. Thus, for
example, the actual concentrations of the constituents for
which F006 was 1listed in any specific material determined
to be F006 is relevant to the question of whether that material

is to be regulated only in the context of a delisting petition.
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8.
The constituents for which FO006 was 1listed are
cadmium, hexavalent chromium, nickel, and cyanide (complexed).

40 C.F.R. Part 261, Appendix VII.

9.

"Sludge'" 1is defined in the Rules as 'any solid,
semisolid, or liquid waste generated fromlg/ a[n]. . .industrial
wastewater treatment plant . . . exclusive of the treatzd'
effluent from a wastewater treatment plant."” 40 C.F.R.

§ 260.10(a). This definition 1is considerably broader than
the traditional view of sludge expressed by Federal Pacific's
expert witness, Dr. Wallace,ll/ as excluding liquids and being
limited to solids or semisolids that have settled on the bottom
of a surface impoundment.lg/ It is 1likely that it 1is the
expansion of the meaning of the term sludge in the Rules that
has caused some of the delay and difficulty that both parties
to this matter have experienced in recognizing the possibility
that a wastewater treatment sludge, namely F006, might be
sprayed onto or generated in sprayfields. The definition
in the Rules ié, however, explicit and clear.
10.

Although the term ''treatment" 1is defined 1in the
Rules only in terms of processing hazardous wastes,lé/ the
addition of the flocculant in the batch pretreatment tanks, the
settling process in the impoundments, and the biological and
chemical processes occurring in the sprayfields all constitute

treatment of the wastewater or liquid from Federal Pacific's

electroplating process.
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11.
Once the electroplating wastewater is changed by

treatment with the addition of a flocculant in the batch treat-

ment tanks;lﬁ/ the resulting material, the products of that

change, is FO006 except that portion which can be 1labeled

a '"treatment effluent from a wastewater treatment plant."

40 C.F.R. § 260.10(a).
12.

Neither 'treated effluent" nor ''wastewater treatment

w13/ i¢ defined in the Rules.

13.

plant

There is no reason not to give the term wastewater
treatment plant its obvious meaning, that is, those facilities
at any particular industrial operation which function to treat
that operation's wastewater. In this instance, the term would
include at least the batch pretreatment tanks, the surface
impoundments, the sprayfields, and related pumps and piping.

14.
Federal Pacific's attempt to limit the term wastewater

treatment plant so as to exclude the sprayfields (and thus

make the liquid leaving the impoundments the treated effluent |

from the wastewater treatment plant, i.e., not sludge and
thus not F006) is inconsistent with the 'cradle to grave"

scheme for handling hazardous waste intended by the Act and
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Rules, and, perhaps more importantly, with the listing concept
for specified wastes, including F006, where an examination
of the actual chemical make up of the waste is not required.
Federal Pacific's position that the sprayfields should not
be considered part of the treatment process depends upon a
showing that the treatment accomplished in the impoundmeézs
was so successful as to eliminate concern about its output
and the results of subsequent treatment. There is a place
for such showings -- in delisting proceedings under 40 C.F.R.
§ 260.20 and 260.22. The F006 present at Federal Pacific
has not been delisted and this is not a delisting hearing.
15.

Nor can Federal Pacific escape regulation of its
sprayfields by focusing on the term treated effluent. As
outlined above, trying to define this term in qualitative
terms 1is 1inconsistent with the concept of the Act and the
Rules and the listing concept. Moreover, were treated effluent
intended to be judged by some qualitative standard, surely
those standards would be provided in the Rules and the Act.
Similarly, the inclﬁsion of liquids in the definition of sludge
means treated effluent cannot be judged on a percent solids
basis.

16.
The impoundment effluent discharged to the sprayfield

is not a treated effluent. This material undergoes significant

-29-



additional treatment in the sprayfields, and would not, without
additional treatment, qualify for an NPDES discharge permit.
17.

Accordingly, as a product of the treatment of electro-
plating wastewater that is not the treated effluent of a waste-
water treatment plant, the material entering the impoundments,
in the impoundments, and leaving the impoundments to the
sprayfields is FOOGLQ/. ‘

18.

In the instant case, considerably narrower readings
of the Act and the Rules than that expressed in conclusions
of law 11 through 17 above still put F006 in the sprayfields.
These are expressed in conclusions of law 19 through 21 below.

19.

The aggregated particles resulting from the addition
of the flocculant in the batch pretreatment tanks constitute
FO0O6 which is sprayed onto the sprayfields since not all of
these particles settle to the bottom of the surface impound-
ments.

20.

The mixture of these aggregated particles and the
liquid in the surface impoundments in which these particles
are suspended is a hazardous waste under the mixture rule
since the liquid is a solid waste, the particles are FO006,
and the mixture has not been delisted. 40 C.F.R.

§ 261.3(a)(2)(iv).
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21.

In addition, even if the 1liquid being pumped to
the sprayfields is neither F006 nor contains F006, that liquid
is wastewater from electroplating operations which is being
treated in the sprayfields with the generation of F006 as
the result.

22.

The discharge from the 1lower impoundment ¢to the
sprayfields is not a 'point source discharge subject to !
regulation under Section 402 of the Clean Water Act' as- that
phrase is used in 40 C.F.R. § 261.4(a)(2) and is not excluded
from being a solid waste by that provision. The preamble
provided by EPA when it promulgated 40 C.F.R. Part 261 and
the statutory basis for the exclusion found at 40 C.F.R.
§ 261.4(a)(2) make it clear the exclusion is limited to point
sources subject to NPDES permits under Section 402 so as to
avoid duplicative regulation under the Act and Rules and the
Clean Water Act. 45 Fed. Reg. 33084, 33098 (May 19, 1980).
See 42 U.s.C. § 6903(27) ('"solid waste. . .does not include
solid or dissolved material in. . .industrial discharges which
are point sources subject to permits under [Section 402]").
Section 402 permits are for discharges into navigable waters
and not for discharges into a storage or disposal facility.
33 U.S.C. § 1342. See 45 Fed. Reg. 33084, 33098 (May 19,
1980).
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23.

The sprayfields constitute hazardous waste management

units for the treatment and storage or diSposallll of hazardous
waste as defined in the Rules.lg/
24,

As hazardous waste management units for the treatment
and storage or disposal of hazardous wastes, the sprayfieléé
are subject to a number of rules governing their operation.-
These rules include, but are not limited to:

a) Rule 391-3-11-.04, requiring the owner or operator
of a hazardous waste storage, treatment, or disposal facility
to notify EPD of such activities on specified forms;

b) 0.C.G.A. § 12-8-68(a) and Rule 391-1-11-.05, which
require the demonstration of financial responsibility (Rule
391-1-11-.05 incorporates 40 C.F.R. Part 264, Subpart H and
Part 265, Subpart H by reference);

c) Rule 391-3-11-.10, setting forth standards for owners
and operators of hazardous waste treatment, storage and disposal
facilities and specifically:

(1) 40 C.F.R. § 265.13, requiring a waste analysis;

(2) 40 C.F.R. § 265.14, requiring securing of the facil-
ity;

(3) 40 C.F.R. §§ 265.31 through 265.56, dealing with
preparedness and prevention and contingency plans and emergency

procedures;
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(4) 40 C.F.R. §§ 265.70, 265.73 through 265.75, and
265.77, dealing with manifests and other record-keeping and
reporting;

(5) 40 C.F.R. §§ 265.90 through 265.94, regarding ground-

water monitoring;
(6) 40 C.F.R. §§ 265.110 through 265.120, dealing with
closure and post-closure care; and {:
(7) 40 C.F.R. §§ 265.270 through 265.282, dealing with
land treatment and disposal of hazardous wastes.
25.

EPD's role in the late 1970's in Federal Pacific's
decision to utilize the sprayfields in the management of its
electroplating wastewater is not relevant to the legal status
of the sprayfields under the Act and Rules. F006 was first
listed in 1980.

B. Insurance.
26.

Federal Pacific does not have the sudden and nonsudden
liability insurance required for its facility. Because the
surface impoundments contain F006, this requirement is appli-
cable independent of the status of the sprayfields. 40 C.F.R.
§ 265.147.

27.
While Federal Pacific has actively and in good faith

sought to obtain the required insurance, it has not attempted
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all feasible steps to correct this violation in that it has
not explored obtaining such insurance as a matter of accommoda-
tion by a carrier providing all of Federal Pacific's insurance
needs. Federal Pacific has limited its efforts to obtaining
the insurance on a stand-alone basis. Moreover, a part of

Federal Pacific's problem in obtaining the insurance is of

its own making due to the nature of the facility and Federal.

Pacific's regulatory compliance history at the facility.
28.

Although certainly worthy of consideration, EPA's
policy on good faith efforts to obtain the required insurance
is neither directly relevant nor still in effect. Moreover,
as to the civil penalties question in this State action, good
faith efforts by Federal Pacific are but one of several factors
to be considered under 0.C.G.A. § 12-8-81(c).

29.

The force majeure clause of Consent Order No.

EPD-HW-106, entered into by the parties on May 31, 1984, is

not available "as a defense against the assessment of a civil

penalty in this proceeding for Federal Pacific's failure to |

have the required insurance since:

a) the failure to have the insurance is not entirely
due to factors ''beyond [Federal Pacific's] control'"; and

b) the operative effect of the clause is 1limited to

an attempt of the Director to enforce the agreed upon $500
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per day automatic penalty imposed by the paragraph of the

Consent Order of which the force majeure clause is a part.

This is not such an attempt.
C. The Monitoring Wells.
30.

Since the surface impoundments constitute a waste

”

management area, Federal Pacific is required to install three

hydraulically downgradient monitoring wells '"at the 1limit
of the waste management area." 40 C.F.R. § 265.91(a)(2).
This limit is the '"waste boundary (perimeter)" of the surface
impoundments. 40 C.F.R. § 265.91(b)(1).
31.

While Federal Pacific has two properly placed wells,
M-1 and M-2, its two attempts at properly Placing a third
well, M-3 and M-10, have failed as neither M-3 or M-10 is
at the 1limit of the waste management area but are instead

some distance away. In the Matter of Landfill, Inc., pp. 17-18,

RCRA-IV-85-62-R (Sept. 16, 1986) ("Landfill").
= 32.

The responsibility for properly placing the wells
lies solely with Federal Pacific as the owner and operator
of the surface impoundments.

33.

While Federal Pacific's reliance or deference to

Mr. Watson's opinions is understandable, the expressions of

opinions by an EPD employee do not constitute acts binding
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upon the Director. At most, the Director authorized Mr. Watson
to coordinate the placement of certain wells in the sprayfields;
there is no indication the Director authorized Mr. Watson
to make binding determinations as to M-3 and M-lO.lg/

34.

While the Director is authorized to determine and

/.
ensure compliance with the Act and the Rules, 0.C.G.A. § 12-8-

65(a)(4), it is the Board of Natural Resources which possesses'

sole authority to determine what monitoring is required,
0.C.G.A. § 12-8-64(1)(A)(iii). The Director is not authorized
to waive the Board's monitoring requirements to the detriment
of Federal Pacific's neighbors nor would the Director be
estopped by an erroneous determinatioﬁ made by him or a properly

designated employee. Corey Outboard Advertising v. Board

of Zoning Adjustment of the City of Atlanta, 254 Ga. 221,

224-226 (1985); In Re Wade H. Kelly, Record No. DNR-EPD-DS-AH

1-86 (Order on Motions for Summary Determination -- February 12,
1987).

D. Civil Penalties.

35.
In determining the imposition and amount of any
civil penalty, several statutory factors are to be considered.

They are:
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"a) The amount of civil penalty necessary to ensure
jmmediate and continued compliance and the extent to which
the violator may have profited by failing or delaying to comply;

b) The character and degree of impact of the violation
or failure on the natural resources of the State, especially
any rare or unique natural phenomena; i

¢) The conduct of the person incurring the civil penali&_'
in promptly taking all feasible steps or procedures necessary
or appropriate to comply with this article or to correct the
violation or failure;

d) Any prior violations of, or failures by, such person
to comply with statutes, rules, regulations, orders, or permits
administered, adopted, or issued by the Director;

e) The character and degree of injury to or interference
with public health or safety which is caused or threatened
to be caused by such violation or failure; and

f) The character and degree of injury to or interference
with reasonable use of property which is caused or threatened
to be caused by such violation or failure." O0.C.G.A. § 12-8-
81(c).

Good faith alone is not an absolute defense to a
civil penalties action by the Director. It is but one factor
to be considered.

36.
With regard to the failure to operate the sprayfields

in compliance with all the requirements of the Act and Rules

the following analysis of the statutory factors is entered:
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a) Federal Pacific has profited by substantial sums
by not operating these facilities in compliance with all the
regulatory requirements applicable to hazardous waste facilities
sincé 1980. These savings include the costs of groundwater
monitoring, record keeping, and insurance;

b) There is no evidence of any rare or unique natural

phenomena in the area and the character or degree of impact

on the State's natural resources is not known with any certainty
although the potential risks are significant due the constitu-
ents of F006 that are involved. It is Federal Pacific's failure
to comply with the Act and Rules that is in large part
responsible for the 1lack of specific information about the
risks involved;

c) While some delay in recognizing the sprayfields
are hazardous waste facilities might be understandable, Federal
Pacific was notified of their status in early 1984 by EPD
but has yet to remedy the violations by compliance with the
Act and the Rules;

d) Federal Pacific's past regulatory history for the
facility includes a number of failures to comply with deadlines
and an inability to properly determine the status of the facili-
ty (e.g. claim of small quantity generator status, monitoring
well locations, etc.)

e) The potential threat to public health and safety
by the release of F006 into the environment is significant

although, as outlined in subparagraph 36b immediately above,
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the actual threat is unknown due in part to Federal Pacific's
failure to comply with the Act and Rules; and

f) The character and degree of injury to or interference
with use of the property is unknown again due, in part, to

Federal Pacific's compliance failures.

37.
/ v

With regard to the failure to have in place thé

required sudden and nonsudden 1liability insurance for the
plant, including the impoundments, the following analysis
of the statutory criteria is entered:

a) Federal Pacific has profited by not bhaving ta- pay
for the required insurance since expiration of its policy
on January 7, 1986;

b) The absence of insurance does not directly relate
to any impact upon the environment although its absence could
impact upon Federal Pacific's financial ability to respond
to any need to correct a release to the environment;

c) While Federal Pacific has taken all feasible steps
to obtain the "insurance as a matter of a single line of cover-
age, it has not explored obtaining it as a matter of accommoda-
tion coverage. Moreover, Federal Pacific's choice of type
of facility and regulatory history has impacted its ability
to obtain insurance;

d) See subparagraph 36d immediately above. Moreover,

by erroneously asserting small quantity generator status

initially, Federal Pacific failed to obtain the required |

insurance until after the entry of Consent Order EPD-HW-106 |

in 1984;
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e) See subparagraph 37b immediately above; and
f) See subparagraph 37b immediately above.
38.
With regard to the failure to have in place a third
properly placed monitoring well:

a) Federal Pacific has profited substantially by not

having the third well in place or performing the required .

testing as to that well. Amounts expended on noncomplying
wells are no substitute;

b) While the absence of a properly placed monitoring
well does not impact directly the State's natural resourées,
it increases the possibility that such-an impact may go undetec-
ted or become more severe than if detected sooner by a properly
placed well;

c) Federal Pacific has attempted to put in proper place
a third monitoring well in good faith and in understandable
reliance on an EPD employee's opinion;

d) See subparagraph 36d immediately above;

e) See subparagraph 38b immediately above; and

f)- See subparagraph 38b immediately above.

39.

Based upon all the conclusions 1listed herein, a
civil ©penalty in the amount of $27,500 1is determined
appropriate. In the event an allocation of the civil penalty
among the violations found is required, the following allocation

is determined appropriate.
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a) Sprayfields - $25,000;
b) Insurance - $2,000; and

c) Monitoring Wells - $500.

Vi. Conclusion

VA
Based upon the evidence presented and the above.

discussion, findings of fact, and conclusions of 1law, Order
No. EPD-HW-269 if AFFIRMED and a civil penalty of $27,500
imposed. Accordingly, Federal Pacific is ORDERED to:

1. Comply with all requirements imposed by order No.
EPD-HW-269 on the schedule imposed by said order with
April_égz_, 1987, serving as the effective date of Order No.
EPD-HW-269; and

2. Pay a civil penalty in the amount of $27,500 to
the State of Georgia within thirty (30) days of the entry
of this Order.

So ORDERED, this /07‘/’ day of April, 1987.

(Il b Gobor——

MARK A. DICKERSON
Administrative Law Judge
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FOOTNOTES

l/Most of the Rules merely reference or incorporate
provisions of the federal Solid Waste Disposal Act, as amended,
particularly by the Resource Conservation and Recovery Act
of 1976 (42 U.S.C. § 6901, et seq.) and the regulations adopted
thereunder (40 C.F.R. Parts 4, 260-266, and 270) by the
United States Environmental Protection Agency ("EPA").
References in this Final Decision to the federal act or
regulations will generally omit any <citation to the
incorporating Georgia provision. .

T

2/40 C.F.R. § 261.31.

3740 ¢.F.R. §§ 260.10 and 261.31.

4740 c.F.R. § 260.10.

2/40 c.F.R. § 261.3(a)(2)(iv). See 40 C.F.R. § 261.2.
5/40 c.F.R. § 260.10.

240 c.F.R. § 265.91(a)(2).

8740 C.F.R. § 265.47(a) and (b).

E/There are no standards in the Act or the Rules relating
to the effluent of a listed hazardous waste stream and the
drinking water and NPDES standards are not incorporated by

reference.

lg/It can be argued that the use of the preposition '"from"
means a material becomes sludge only when it exits a wastewater
treatment plant. In the instant matter, such an interpretation
would require the conclusion that the material on the bottom
but still within the surface impoundments is not sludge and
therefor not F006 contrary to the facts to which both the
Director and Federal Pacific have agreed.
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(Footnotes Continued)

ll-/Dr. Wallace did not purport to offer an opinion as
to the meaning of the term sludge under the Act and Rules.

—Z/It should be noted that at least one listed hazardous

waste, KOOl, is explicitly limited to "bottom sediment sludge."
40 C.F.R. § 261.32. The definitions of F006 and sludge contain

no such limitation. J
i
13/ " .
=="40 C.F.R. § 260.10(a) (". . .any method, technique,

or process, including neutralization, designed to change the
physical, chemical, or biological character or composition
of any hazardous waste, so as to neutralize such

waste, . . ., or so as to render such waste non-hazardous
or less hazardous; safer to transport, store, or dispose of;
or . . . amenable for storage, or reduced in volume."). 1In

the instant matter, at least until it is first treated in
the batch pretreatment tanks, the electroplating wastewater
itself is not a hazardous waste. The F006 listing is limited
to sludges. Compare, e.g., the F006 and FO19 listings (sludges)
with the K104, KIIT, and K117 listings (wastewaters); 40 C.F.R.
§ 231.31 and 231.32.

lﬁ/Although not emphasized by the parties, treatment

by neutralization also occurs in the batch pretreatment tanks.

li/"Wastewater treatment unit" is defined in the Rules.
40 C.F.R. § 260.10(a). In In re Brown Wood Preserving Co.,
Inc., RCRA-84-16-R, USEPA (May 30, 1986) ( Brown Wood"'), the
EPA Administrative Law Judge, without explanation, chose to
use this definition to define waste water treatment plant.
Such a unit may be part of a plant but the definition is not
helpful in determining what the entire plant is.

lé/It may be argued that once the electroplating wastewater

is treated and the wastestream rendered F006, any further
treatment would not generate F006 since it would be FO006,
and not electroplating wastewater, that was being treated.
However, the product of the treatment of any F006 would also
be a hazardous waste. 40 C.F.R. § 261.3(c)(2).



(Footnotes Continued)

17/40 c.F.R. § 260.10(a). Whether the sprayfields are
used for storage or disposal depends upon whether the hazardous
waste will remain after closure (disposal) or will be removed
(storage).

l-8-/Fede1:'a1 Pacific relies heavily on two earlier

administrative cases to oppose the conclusion that F006 f{s

present in the sprayfields. Neither is applicable to the |
facts presented in this matter. In re The Torrington Company,

DNR-EPD-HW-AH 14-85 (June 17, 1986) turned on the failure
of the Director to demonstrate any treatment occurred in the
surface impoundments in question; Brown Wood, supra, turned
on EPA's failure to demonstrate any material (i.e. sludge)
was generated by the treatment of the wastewater in the
sprayfields in question. Both treatment and a resulting sludge
have been demonstrated by the Director to have occurred in
Federal Pacific's sprayfields.

l-/In the Landfill matter, the EPA Administrative Law

Judge determined that South Carolina's equivalent of EPD
"approved'" the location of the monitoring wells in question.
Landfill, supra, at p. 6. The factual predicate for that
approval is unstated and, in any event, I do not find that
EPD, as opposed to one of its employees, approved the location
of M-3 or M-10.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

IN RE- RCRA 84-16-R

)

' _ )

BROWN WOOD PRESERVING COMPANY, INC. ) BRIEF OF APPELLANT
)
Respondent. )
_ )

I. INTRODUCTION

<
This is an appeal from an Initijal Decision of the Aamin-

istrative Law Judge ("ALJ") dated May 30, 1986 in the above-reterenceg
matter. 1In the decision, the aLJ dismissed the Complaint and Complianc:
Order issued to Respondent, Brown Wood Preserving Co., Inc. ("Brown
Wood") by Appellant, u.s. Environmental Protection Agency, Region IV
("EPA"), pursuant to Section 3008 of the Resource Conservation ana
Recovery Act ("RCRA"), as amended, 42 U.S.C. §6928. As will be set
forth in more detajl herein, Appellant asserts that the ALJ incorrecely
'interpreted regulatory language so as to improperly determine the

regulatory status of the Brown Wood facility.

II. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

A. Whether the ALJ improperly interpreted the regulatory
definition of & "tank".
B. Whether the ALJ improperly interpreted language containes

in the regulatory detinition of “sludge”.
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III. STATEMENT OF THE NATURE OF THE CASE AND FACTS RELEVANT
TO _THE ISSUES PRESENTED FOR REVIEW
“— - o= '—“ ——

A. Relevant Facts

Alabama, utilizing créosote in its treatment process. 1In the 1970'sg,
in an attempt to comply with the Clean water Act, Brown Wood developed
a system for the £reatment of the process water used in its wood pre-
serving process. That system includes settling and flocculation
tanks, followed by sgndbed-filtration, a holding pond, and finally

4 spray irrigation field._ It is the regulatory status of the last

proceeding.
On August 11, 1980, Brown Wood submitted to EpPA a
Notification of Hazardous waste Activity as required by Section 3010

of RCRA, 42 U.S.C. §6930. In its notification, Brown Wood stated

tachlorophenol.* (EPA Ex. 1-a) On November 18, 1980, Brown Wood
submitted to EPA, and amended on January 29, 1981, a Part A permic
application as required by Section 3005 of RCRA, 42 U.S.C. §6925.

In its permit épplication Brown Wood stated that it did or would
treat, store, or dispose of hazardous wastes. Specifically, Erown
Wood stated that it did or would dispose of itg K001l sludge by

land application. (EPA Ex. 1, . Ex. 10) on June 11, 1931, the
Vice-President of Brown Wood fe e .nxnea the de:initions for treazing,

storing, or disposing of hazardous waste angd ihformed EPA that the



company wished tg'adq that activity to its original Notitication.
(EPA Ex. 2, Tr. 352) |

Putsuan£ to Section 3006(c) of RCRA, 42 u.s.c. §6326(c),
the State of Alabama was granted Phase I Interim Authorization on
February 21, 1981, and became authorized to eéntorce its-'Hazardous
Management Regulation; of 1978, as amended. Thus, the State regula-
tions referred tq above were applicable to Reséondent in lieu of the
comparable federal requirements. However, on August 1, 1984, Alasanma
was denied Final Authprization for its hazardous management program,
and Phase I of ijits interim.authorization reverted to EPA. Therefore,
after that date Brown Wood became subject to dual regulation by Epa

and the. State of Alabama Depértment of Environmental Management

("ADEM"),

B. Nature of the Case

Appellant refers the Administrator to the discussion on
pages 2-3 of the Initial Decision for a statement as to the nature of
the case. 1In short, Appellant, in its original and Amended Complaint
and Compliance Order, charged Brown Wood with violations of RCRA
interim status standards for owners and operators of hazardous waste
treatment, storage, and disposal ("TsSD") facilities, including the
failure to have a groundwater monitoring program, closure plans, and
the failure to demonstrate compliance with the appropriate tinancial

responsibility requirements.

Brown Wood, ih its Answer and at the hearing held on tnis
matter, argued that it did not treat, store, or dispose of hazaraous

waste, and was therefore not subject to the interim status standards



applicable to Tsp-faqilities. Specifically, Brown Wood argued that
the tfeatment of process water in its holding pond and on its Spray
irrigation field.did not genefate K00l sludge. Further, Brown tiood
argued that a sandbed filter with four wooden sides and a clay bcttom
met the regulatory definition of a “tank," and that Brown VWood there-
fore was not in violafion of the RCRA regulations when it operated
such a unit without groundwater monitoring, and when it closed

the unit without-a closure or post-closure Plan. The ALJ, in his
Initial Decision. agreed with those assertions and, therefore,

dismissed the EPA Complaini.

IV. ARGUMENTS
A. THE ALJ INCORRECTLY INTERPRETED THE REGULATORY DEFINITION

OF A TANK BY CONCLUDING THAT_BROWN WOOD'S SANDBET
FILTER MET THAT DEFINITION.

At pages 16-18 of his Initial Decision, the ALJ discussed
a wooden sandbed filter previously utilized by Brown Wood, and deter-
mined that the unit met the definition of.a "tank"” as set forth at
40 C.F.R. §260.10. A hazardous waste management unit which meets the
definition of a tank is exempt from compliance with certain
interim status standards, including the requirement of groundwater
monitoring. See, e.g, 40 C.F.R. §265, Subparts F and J. The

regulatory definition provides:

- "Tank" means a stationary device, designed

to contain an accumulation of hazardous waste
which is constructed primarily of non-earthen
materials (e.g. wood, concrete, steel, plastic)
which provide structural support.

40 C.F.R. §260.10

Appellant, at the hearing in this matter and in its priers,

maintained that the terms "provide structural support" require that the



constructed unit be able to support itself absent surrounding

earthen materials. 1In fact, gpa has consistently interpreted the

community. See, e.g. 49 Fed. Reg. 44719 (November 8, 1984) whicn
pProvides: '
In applying this definition, the Agency has-

provided guidance that a unit ig to be evalu-
ated as if it were freestanding and filled to

its design capacity with the material it js
intended to hold. If the walls or shell of the
unit alone provide sufficient Structural support
to mafhtain_the Structural integrity of the

unit under these conditions, the unit is con-
sidered to be a tank. Altetnatively, if the
unit is not capable of retaining its Structural

The ALJ, at pPage 17 of his Initial Decision, asserts that
"Obviously, the Agency's position on this matter is at oads with tne
written definition of a tank as it appears in the regulations...",
.2 fact, the contrary is obvious, as the Agency's position is consig-
tent with the regulatory language. The ALJ and Respondent attached
great significance to the portion of the definition requiring
a tank to be constrﬁcted of “primarily non-earthen materials."

The position of the ALJ and Respondent implies that as.long as

the unit is so constructed, it is a tank. This position ignores the
fact that the regulations require that those non-earthen materijajs
must, pursuant to the definition, provide structural support. Thus,

a unit which is reliant upon surrounding earther materials for its



Structural suppoft ié not, by Qefinition, a tank.i/

Appellant's position is likewise consistent with that
of the State regulatory agency in this matter, the Alabama Department
of Environmental Management (ADEM), which notitied Brown Wood as
early as September 28, 1982, that its sand filter beds dia not meet
the regulatory definition of a tank. See e.g.. Resp Ex. 1L, in which
an ADEM representative notified Brown Wood that "(s]ince the sand
filtration units are not “tanks" as defined by the regulations, they
would require groundS;ter monitoring as surface impounaments." In
fact. it was at thé suggestion of ADEM that Brown Wood concreted 1ts
filter beds for the specific- purpose of meeting the regulatory definj-
tion. §gg.Resp. Ex. 13, 21, 22, ang 30. It is interesting to note
that it was not until after Brown Wood had taken such action and then
learned that the regulatory agencies considered it liable for
failing to comply with certain interim status standards before the
unit was altered so as to be exempt from such requirements, that
- Brown Wood began to argue that the previous unit had met the detini-
tion of a tank. .

In addition, Appellant feels compelled to protest the ALJ's
dismissal as irrelevant the fact that Brown wood's previous tilter

bed was not in fact containing its accumulation of hazardous waste, as

l/. It is incorrect to State, as the ALJ does at page 17, that "ail
of the witnesses agreed that the wood sides ot the original sang
filter do provide structural support.™ In fact. the EPA witness tes-

tified that they did not agree with that position. see, e.g. Tr. 254,
Rather, the EPA witnesses maintained that the wooden sides ot the Brcwn
Wood unit were dependent upon surrounding earthen materials tor theirr

support. 1d.



4 tank by definition must be designed to do. See Initial
Decision, p. 17. - The ALJ corréctly asserts that even tanks
consisting of steel will on Occasion leak; however, such a pPossibility
does not relieve an owner/operator of the respon51b111ty to design
a tank with the purpose of containing its waste. It is not, as the
ALJ states at page 17 of the Initial Decision, the Agency's position
that a filter with a Clay bottom cannot, under any circumstances, be
considered a tank. Rather, it is the Agency's position that there
is a factual issue af to whether the bottom of the Brown Wood £11t=r
was actually part of a constructed unit designed to contain waste
or was, in the altetnative,.merely a8 natural topographic depres-
sion, man-made excavation or diked area in the natural clay at the
site. The latter interpretation would Suggest that the unit more
closely met the definition of a surface impoundment as set forth at
40 C.F.R. §260.10, which was the assertion of both ADEM and EPA. The
evidence demonstrating that the unit at the Brown WOoa site was in
fact leaching contaminants into the environment Supports the position
of the agencies that the unit should be treated as a surtace impound-
ment, thus subjecting it to the tequirements designed to minimize
just such damage from such units.

Further, the ALJ attaches significance to the fact that the
Brown Wood sandbed filter was specifically designed so as to allow
wastewater to drain from that unit into a holding pond, and suggests
that such a process renders "ludicrous® the Agency's contention
that it is relevant that the may,not have been containing 1t=

waste. Again, Appellant must - ree- w1th the ALJ's assertion.



Respondent has asserted that its filter was designed with a collection
manifold at the bottom. from which wastewater flows into a holding
pond. Appellant fails to recognize how this would impair the
Agency's position. There is an obvious and distinct difference
between wastewater filtering into a collection manifold; ang contaminaj
leaching into the groundwater. While both may be occurring at the
same unit, £he latter occurrence would still suggest that ﬁhe unit
was not properly designed so as to contain its waste.

Appellant yrges the Administrator to modify or set
aside the conclusion of- the ALJ that the original wood-sided sand
filter utilized by Brown Wood as part of its treatment system met
the definitioﬁ of a "tank" as set forth in the regulatlons. Further,
Appellant asks that the Administrator ‘remand this matter to the ALJ
for a determination, or exercise his own discretion to make a deter-
mination as to the appropriateness of the civil penalty assessed
for Brown Wood's failure to comply with requirements -applicable to
that unit.

B. THE ALJ INCORRECTLY INTERPRETED THE MEANING AND EFFECT OF

SLUDGE

LANGUAGE CONTAINED IN 1 THE REG REGULATORY DEFINITION OF SLUDGE

The ALJ determined that Appellant did not satisty its
burden of proof in demonstrating by a preponderence of the evidence
that RCRA and its regulations are applicable to the holding pond
and spray irrfgation field in use at the Brown Wood facility. The
ALJ, in the Initial Decision, expressed a number of reasons for
this conclusion without a clear exposition as to which reason was
controlling. One such reason was his determination that those

units were exempt from RCRA regulation because of language in the
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definition of 'slﬁdge“ excluding from that definition “treated
effluent from a wastewater treatment plant.* (See pp. 19-20 ang 36
of ﬁhe Initial Decision).

As will be set forth below, the effect of the ALJ's
interpretation of that Ianguage would be to prohibit RCﬁA from
regulating hazardous waste Tmanagement units which it was clearly
intended to regulate. Although it does not appear to be the basis
for the outcome of the Initial Decision in this matter, the ALJ's
interpretation of the definition of sludge could have a determinative
effect on other Agency proceedings. Further, neither party to the
instant.proceeding argued that the language quoted above had any
relevance ﬁo the outcome of the case. As a result, neither party
provided testimony or briefs on this point. Thus, the ALJ decided
2 matter which was not properly before him and deprived the parties
of an opportunity to testify to and brief this important issue
which could have a significant impact on many actions taken by the
Agency. For these reasons, Appellant urges the Administrator to
set aside the ALJ's findings and conclusions with regard to this
matter so as to prevent a detrimental precedential etfect. 1If the
Administrator chooses to modify the findings and conclusions regarding
this matter, Appellant urges that he adopt the findings and conclusions
set forth by the Agency in the discussion below.

At pages 19-20 of the Initial Decision, the ALJ discusses
the regulatory definitién of "sludge” and its relevance to the waste-~

water treatment system at the Brown Wood facility. 40 C.F.R. §200.10

provides:
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”§ludge" means any solid semi-solid, or

liquid waste generated trom a municipal, com-
mercial, or industrial wastewater treatment
plant, water Supply treatment pPlant, or air
pollution control facility exclusive of the

pretations of the regulgtofy language and contradicts the language
and intent of RCRA and its regulations.

The ALJ errs first by determining that in the absence
of a regulatory definition for a "wastewater treatment plant,” the
appropriate point of reference is the definigion of a "wastewater
treatment unit.” Such a comparison is not Supported by the plain
Meaning of the words to which the aALJ refers, or by other statutory
or regulatory language.

Initially, the words "plant®” and "unit" are not ordinarily
considered to be interchangeable in meaning. The tegu;ations them-
selves describe a wastewater treatment unit as a Rart of a wastewater
treatment facility, and a facility is defined to include all con-

tiguous lang, structures, and other appurtenances as well as improve-

3/. The ALJ found that the wooden sand bed filter in use at the

Brown Wood facility until 1984 was a “"tank." Appellant dis-
agrees with that determination, but agrees that the concrete
filter currently in use at the facility meets the regulatory
definition of a tank.
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ments on the lang, ssed for treating, storing, or disposing of hazardig
waste. While it is correct to State, as the ALJ dig at page 19 of

the Initial Decision, that the regulations do not provide 3 definition
of a wastewater treatment plant, the common, ordinary neaning ot tre

word "plant" Suggests that it ig more closely analogous to a waste-

unless words are otherwise defined, they will be interpreted as taking

their ordinary, contemporary, common meaning. Perrin v. United States,

444 U.s. 37, 42 (1979). Webster's New World Dictionary of the

tﬂ

American Langdage (2d. college ed. 1972) defines “plan as

¥ee+4. the tools, machinery, buildings, grounds, etc. of a factory

or business...” aAg noted above, this definition more closely resembles

treatment unit.
More significantly, the ALJ erred in his interpretation of

" the term""treated effluent” and in his determination that the wastewatear

exiting the tank at the Brown wgggftAcili:y_uas_in_iag;_s;gahed
ef he definition of sludge. This conclusion was

a result of his determination that the tank at the Brown wood facility

was a wastewator_;xga:mgn;_ugiy. A careful analysis of the relevant

statutory and regulatory language Suggests that such a determination

does not Support the ALJ's resulting conclusion.
The Agency, at 40 C.F.R. §265.1(c)(10), excluded trom the
interim status standards_those units meeting the regulatory derinitcion

of a wastewater treatment unit. 40 C.F.R. §260.10 provides:
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'wéstewater treatment unjt" means a device

which:

(1) Is part of a wastewater treatment tacility

which is subject to regulation under either

Act; and

(2) Receives and treats or stores an influent

wastewater which is a hazardous waste as

defined in §261.3 of this chapter, or generates

and accumulates a wastewater treatment sludge

which is a hazardous waste as defined in §261.3

of this chapter; and

(3) Meets the definition of a tank in §260.10

of this chapter.
As noted above, the éLJ found, at pages 19-20 of the Initial
Decision, that once wood preserving process wastewater has been treaked
in such a unit, it becomes treated effluent; and held further that any
material produced during subsequent wastewater treatment is excluded
from the definition of a sludge by the exclusion for "treated etflu-
ent from a wastewater treatment plant.® That conclusion would
in effect prohibit RCRA from regulating any subsequent treatment,
storage, or disposal units whenever the wastewater which they received -
had been treated in such a tank prior to being discharged to those
later units. This result is clearly contrary to relevant statutory
and regulatory language which Suggests that a wastewater is not a
"treated effluent” until it is discharged'to navigable waters and thus
subject to Clean water Act jurisdiction, and that any treatment,
storage or disposal of the wastewater occurring prior to the point
at which it falls within the provinces of the Clean Water Act will
be subject to regulation under RCRA.

For example, Sectic "74(27) of RCRA, 42 U.S.C. §6303(27),

and 40 C.F.R. §261.4(a) exclu- : 'm::he'definition of solid waste

(thus exempting them from the RCxna regulation) industrial waste water
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discharges that are point source discharges Subject to regulation
under Section 402 of the Clean Water Act, as amended. The

comment to the regulatory provision States:

This exclusion applies only to the actual
point source discharge. It does not exclude
industrial wastewaters while they are bpeing
collected, stored or treated before discharge,
nor does it exclude sludges that are generated
by industrial wastewater treatment. ’

Comment, 40 C.F.R. §261.4(a).
In a passage in the May 19, 1980, RCRA rulemaking, in which EPA
L
addressed the applicability of RCRA at NPDES Treatment Train Facilities

the Agency stated:

«+«+EPA...construes the exclusion for point
Sources to apply only to actual discharges
into navigable waters, not to industrial
wastewaters upstream from the point of
discharge.

® % =

+«+EPA has decided to rely on [the Clean Water
Act programs] to regulate the discharge of

It must be recognized, however, that this
use of Clean Water Act programs to regulate
hazardous wastes only extends as far as

the jurisdiction and goals of those pro-
grams.

® ® =%

+++«[Alny impoundment containing a hazardous
waste is covered by these regulations, par-
ticularly with regard to their effect on

air and groundwater, until the hazardous waste
in the impoundment comes within (Clean water
Act]) jurisdiction.

45 Fed._Reg. 33172 (May 19, 1980).
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The lénguage cited above suggests that the exclusion
which the ALJ found relevant wés in fact intended to apply only to
wastewater effluents once they have been treated to the point at
which they can be discharged to navigable waters.i/ In contrast, the
Brown Wood treatmént précess was designed to include adaitional
wastewater treatment after the wastewater left the tank, thus the
wastewater leaving the tank was not in fact a treated effluent
ready to be discharged to navigable waters. While that wastewater
continued through tqgatment in the pond and on the spray irrigation _
field, it was not yet within the jurisdiction of the Clean water
Act; rather it was subject to the jurisdiction of RCRA if it generated,
contained, or was a hazardous waste. This is logical in light of
the environmental objectives pertaining to the treatment, storage,
or disposal of such wastes which Congress addressed through RCRA
rather than the Clean water Act.

This matter was further clarified in the rulemaking
published at 45 Fed. Reg. 76074 (November 17, 1980) in which the
Agency specifically discussed its decision'to exempt from certain
RCRA requirements those units meeting the 40 C.F.R. §260.10 defi-
nition of wastewater treatment unit. There the Agency stated:

The regulatory controls imposed on waste-
water treatment facilities under the NPDES

2/ This conclusion is supported by the fact that the definitions
applicable to the National Pollutant Discharge Elimination Syster,
(NPDES) suggest that effluent is synonymous with point source aischarge.
See, e.g. 40 C.F.R. §122.2, at which "effluent limitations" is agetines
as restrictions imposed on point source discharges into waters or
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and pretreatment programs of the Clean Water
Act focus on control of effluent discharges
into surface waters or Publically Owned
Treatment Works (POTW)~not on potential
-environmental releases to the land, ground-
water or atmosphere.

45 Fed._Reg. 76077

The Agency stated with respect to the exclusion which it was
promulgating:

It also covers...[wastewater treatment tanks]
+eesin industrial wastewater treatment systems
which (1)produce a treated wastewater effluent
which is discharged into surface waters or into
a POTW sewer System and therefore is subject to
the NPDES or pretreatment requirements of the :
Clean wWater Act or (2)produce no treated waste=-
water effluent as a direct result of such
requirements. This definition is not inten-
ded to include surface impoundments. Nor is

it intended to include wastewater treatment
units which are not subject to regulation under
the Clean Water Act; including systems that are
not required to obtain an NPDES permit because
they do not discharge a treated effluent.

45 Fed. Reg. 76078

. This language, as well as the other statutory and
regulatory provisions analyzed above, Suggests that RCRA regulation
is intended for the treatment, storage or disposal of hazardous
wastewaters up until the point at which they are actually discharged
under the jurisdiction of the Clean water Act.

The language cited above Suggests a very clear and
consistent delineation between those units intended to be regulatea
by RCRA, and those to be regulated by the Clean Water Act; and
Suggests further that at facilities subject to the jurisdiction of
both, one Act will regulate where thé other does not. To the
extent that thé ALJ's language in the Initial Decision regarding

the "treated effluent from a wastewater treatment plant" exclusion in
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the deflnxtxon of sludge would prohibit RCRa regulation at treac-
ment storage or disposal units outside ot the jurisdiction of the
Clean Water Act, Appellant urges the Administrator to reject that
portion of the Initial Decision and thus prohipit a detrimental

precedential effect.

VI. CONCLUSIO

—

As set forth in the arguments above, the ALJ incorrectly
1nterpreted regulatory language so as to reach erroneous deterni-
nations regarding the regulatory status of certain units at the
Brown Wood fac111ty. With regard to the wooden sandbed tilter,
Appellant urges the Administrator to reject the conclusion of the
ALJ that the unit was a "tank", and to allow for assessment ot an
appropriate penalty for Brown Wood's failure to comply with the
standards applicable to the unit. With respect to the ALJ's tindings
and conclusions regarding the relevance of language contained in
the definition of sludge, Appellant urges the Adminisﬁrator to set
aside those findings and conclusions because the applicability of
that language to the tacts at hand was not a matter before him and
was not fully developed, through either testimony or briefs, for
decision. Alternatively, Appellant urges the Administrator to
adopt the findings and conclusions regarding this matter set fortn

herein by Appellant.
Respectfully submitted,

Dated: g /980 gca/cfd. fﬁm"»&

ANDREA E. ZELMAN
Assistant Regional Counsel

.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

IN RE:
RCRA 84-16-R

BROWN WOOD PRESERVING COMPANY, INC.
NOTICE OF APPEAL

Respondent.

COMES-NOW the United States Environmental Protection
Agency (EPA), and notifies all interested parties of its appeal of
rulings contained in the Initial Decision in the above-referenced
matter, as explainedgin'the accompanying appellate brief.

Pursuant to 40 C.F.R. §22.30, Appellant sets forth the

following alternative findings of fact, alternative conclusions regard

ing issues of law or discretion and a proposed order.

ALTERNATIVE FINDINGS OF FACT*

1. Brown Wood, until approximately 1984, treatgd, stored
or disposed of hazardous waste in a sandbed filter which was
a surf;;e impoundment as defined at 40 C.F.R. §260.10.

2. With respect to the sandbed filter, Appellant hereby in-
corporates the Findings of Fact set forth as numbers 1-12 in Complaina:

Findings of Fact, Conclusions of Law and Order (filed April 7, 1986).

* Appellant is somewhat handicapped by the fact that the ALJ, in nis
Initial Decision, failed to delineate which portions of the language
contained therein were findings of fact, which were conclusions ot

law and which were merely discussions thereof. 1In order to propose
alternative findings or conclusions, Appellant must make assumptions

as to just what findings the ALJ made and what conclusions he reached;
and to the extent that those assumptions are incorrect, Appellant apolo
gizes for any mistakes or mischaracterizations.



ALTERNATIVE CONCLUSIONS OF LAW

l. Brown.WOOd, by faiiing to manage its former sand filter
bed in accordance with the management standards appropriate to such
units, violated several provisions of 40 C.F.R. Part 265, including
Subparts B,C,D E,F,G,H and K.

2. With respect to the wooden sandbed filter, Appellant hereby
incorporates thé Conclusions of Law set forth as numbers 1-15, 17 and
18 in Complainant's Findings of Fact, Conclusions of Law, and Order

(filed April 7, 1986L.

3. The language éontained in the definition of sludge found
at 40 C.F.R. §260.10, in which treated effluent from a wastewater
treatment plant is excluded from that regulatory definit;on does
not prohibit RCRA regulation of treatment, storage or disposal of
hazardous wastes occurring subsequent to treatment
in a wastewater treatment unit.

4. A penalty of is appropriate in light of the

seriousness of the violations and any good faith efforts made by

Brown Wood to comply.

ORDER

Pursuant to Section 3008 of the Resource Conservation
and Recovery Act ("RCRA"), 42 U.S.C. §6928, the following
order is entered against Requndent, Brown Wood Preserving

Company, Incorporated:

(a) A civil pena ‘, .3. assessed against the Respondent’’

for violations of RCRA as described herein.



~Dated:

- 3 -

(b) Payment of the full amount of the civil penalty
shall be made within sixty (60) days after receipt of this Final
Order. Payment shall be made by forwarding a cashier's check or
certified check in the amount of _ ____+ bayable to the Treasure
United States of America, to the following address:
EPA-Region 1V
Regional Hearing Clerk

P.O. Box 100142
Atlanta, GA 30384

So Ordered.

-«
L

Ronald L. McCallum
Chief Judicial Officer
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

RCRA-84~-16-R
RROET WOOD PRESERVING CO., INC.

of iIts own regulations and may not,
enbelish the definitions contained therein to
the regulations msan.

mmummg_aﬂm-mmumﬂwmam
zlny add to or
t

action against a facility owner regarding units, which had previocusly
been considered unregulated, is inproper and in violation of the provi-
sions of the Administrative Procedures Act.

Resource COonservation and m-mum'-mme
Agency has not proven the 8 in the complaint Dy a preponder-
ance of the evidence, the camplaint must be dismissed.

Appearancess

Andrea E. Zalman, Esquire
For Complainant, U.S. Envirammental Protection Agency
Atlanta, Georgia

Thams H. Brown, Esquire ;

Sirote, Permutt, Friend, Friedman, Held & Apolinsky
For Respondent, Brown Wood Preserving Company, Inc.
Birmingham, Alabama
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INITIAL DBECISION

This isaproceedingbrcughtpursuantto&ctimwoeofﬂn&lidmste
Disposal Act, as amended by the Resource Conservation and Recovery Act of
1976 ("RCRA" or "The Act"), 42 U.S.C. § 6928. Section 3008 of RCRA providedl

in pertinent part:

(a) Compliance Orders-(1)...[WIhenever on the basis of
and information the Administrator determines that any
person is in vioclation of any requirements of this sub-
chapter, ﬂumumtormymmmcr:iu'rquirjm
carpliance immediately or within a specified time

(c) +«-Any order issued under this section may...
assess a penalty, if any, which the Administrator deter-
mines is reasonable taking into account the sericusness
dmmnﬂmam:nyg:dmmdmwmly
with the applicable requirements.

(g) ...Any person who viclates any requirement of this
subchapter shall be liable to the United States for a
civil psnalty in an amount not to exceed $25,000 for
each such violation. Each day of such violation shall,
for purposes of this subsection, constitute a separate
violation.

On March 31, 1984, the U.S. Envirormental Protection Agency, Region IV
("EPA") issued a Conplaint, Compliance Order, Consent Agresmant, and Notice
of the Right to Request a Hearing charging the Respondent, Brown Wood Preserv-
ing Campany, Inc. ("Brown Wood®), with vioclation of certain requirements of

RCRA. Specifically, the Complaint charged Brown Wood with violations relating

"
™

1 any references to RCRA are to the Act as it was in effect in March o
1984 when the coriginal Oomplaint and Compliance Order was issued to Re-
spondent. In Noverber 19684, Congress enacted the Hazardous and Solid Waste
Amendmants of 1984, Pub. L. No. 98-616, 98 Stat. 3221 (1964), ("HSWA") which
significantly amended RCRA. One change brought about by HSWA was a revsion
" and reorganization of Section 3008, 42 U.S.C. § 6928. Thus, the authority
asgsess penalties which is cited in the text below as it was formerly
§¢ 3008 (c) and (g) can now be found at §§ 3008(a)(1), (3) and (g). See
U-S-c- s 6”1 £ 50 (1%’0

to
at
42
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to financial responsibility requirements found in the RCRA interim status
standards for owners and cperators of hazardous waste treatment, storage, and
disposal facilities, 40 C.F.R. Part 265, Subpart H. Gn March 29, 1965,
Corplainant moved to amend that Canplaint to include additional violations of
RCRA requirements. That motion was granted on April 24, 1985. The Amended
Camplaint and Compliance Order ("The Order“) alleged violation of additional
requirements of the interim status standards, including the failure to have a
gromndwater monitoring program in accordance with 40 C.F.R. Part 265, Sub-
part F, and an adequate closure plan in conformance with 40 C.F.R. Part 265,
Subpart G. The Order included a schedule which set forth dates by which
Brown Wood was to camply with the specific provisions of which it was in
viclation. In addition, mmmmwaadﬂlww
in the amount of $24,000 (twenty-four thousand dollars). 'm- Crder also
proposed stipulated penalties for Brown Wood's noncampliance with the schedule
set forth in the Qrder.

Brown Wood filed mmmmumm:umu, stores or

mawm,mmmauﬂumcmu

e

subject to the interim status standards spplicable to such hazardous waste
management facilities. Following the cpportunity for the parties to settle
informally, an exchange of information was ordered. The parties exchanged
lists of witnesses expected to be called, proposed eshibits, and additional
information regarding this matter. On Jaruary 29-30, 1966, a Hearing on the
matter was held in Atlanta, Gecrgia.

Following the availability of the Hearing transcript, the parties filed
mdexdungdinitnlouhd.uimotﬁnd:lngldtact. conclusions of law,
briefs in support thereof, and ‘.u. mmmmmu-
tuu(AM).anhm-uyuao/ .:n.mv-dtcrlawhoﬂhanmicu
brief. 'mepartiufilednoqpcuf.muﬂﬂumﬂmmgrumd
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In rendering this Initial Decision, I have carefully considered all of
the information in the record. Any proposed findings of fact or conclusions
of law inconsistent with this decision are rejected.

Factual Background
The Respondent, Brown Wood Preserving Corpany, Inc., is a crecsote wood
treatment plant located in Brownville, Alabama. In the 1970's in association

with the State of Alabama Water Inprovement Commission and in compliance with
the Clean Water Act, Brown Wood established a system for the treatment of the
‘process water generated in connection with its wood preserving process.

The systam consists of collection pits andlulpl that collect the process
water; it is then puped into two large settling tanks where the crecscte
sinks to the bottam and is recycled. The process water is then routed to two
mmm.mmm-«mngmpmmmm
is recycled. The water is then entered into two quick-mixer tanks, where

amnnm;gm_gé_ggrmmnmufuummummm
sedimant sludge. 'n\omntcﬂmmmwmm;
collection mnifold at the bottom of the filter, and flows intoabld.ing
pond. mﬁwhmwmawmmummum
wastesater treatmsnt occrs and any overflow or underflow from this operation
is returned to the holding pord.

The above-described treatmsnt for the wood preserving process water
follows mfwym@wwmm established by EPA under
mammmmmmmmwmmmwof
mgmmmmiwmmmt.
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In 1980, pursuant to the requirements of RCRA, Mr. Heath, the part-owner
of Brown Wood filed a rotification under The Act which indicated that they
were a generator of hazardous waste KDOL (bottom sediment sludge from the
wood preserving industry). In that notification, Mr. Heath indicated that

__sag_rthereof.

In Noverber 19680, Mr. Heath filed the facilities Part A application and
on this form indicated "Yes" to the question: “Doss or will this facility
treat, store or dispose of hazardous waste?” Mr. Hesath checked that box
because at that tims the facility had a future intention to disk plow the
KOOl sludge generated in its filter beds into the earth rather than having it
taken off site for disposal in a licensed solid waste disposal facility.
Since that tims, Brown Wood has decided not to dispose of its hazardous waste
in that fashion but rather to have it shipped off site for licensed disposal.
From the outset, Brown Wood never considered itself to be a TSD facility and
did not consider either the holding pond or the spray field, or the sand

vhen the Respondent filed its original Part A application, it identified
the owner of the facility as being the City of Tuscalcosa, since that City
mﬂnlegalmotﬂathduty.wuitm:gmbmﬂsto
finance the facility and as such holds title to the property. EPA subsequently
advisdﬂuhpaﬂmtﬂutﬂﬂammtamd-ighﬁmandanw
Part A application was then filed showing that Brown Wood was the owner and
operatcr of the facility. s.n:-q\mf.ly. a follow-up notification and request
for infomtimmmtoﬂnaupaﬂ-m and all others similarly situated,
wmm*wcmeymammmammuqo:
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owned a TSD facility. Brown Wood thinking that there was still same question
about the actual ownership of the facility marked the box that they were a
TSD facility.

With that background there now transpires a rather Byzantine series of
notifications and interpretations by EPA and the State of Alabama as to the
nature of the Respordent's facility and to what extent the various portions
of its treatment regime are governed by RCRA and its associated regulations.

At several times between 1980 and the present, the Respondent asked that
its Part A application be withdrawn since it did not consider itself to be a
regulated facility. The Respondent's rationale for this assertion was that
they only generate KOOl sludge and that they do so in the sand filter which
is a mprgum_lmmin the grand with wooden sides and a clay

mtm.mqmmpiuaimtmm«mummm

definition in the regulations of a "tank", they wars, therafore, not subject
to regulation under RCRA. mqu.om.mmoemim.toboﬂa

the State of Alabama and the EPA that they were exarpt fram regulation inas-

much as they were a small quantity generator as that term is defined in the
regulations. These requssts were mst with statemsnts to the effect that
.imymmarqﬂ@tdhdntyywmmtwimmmthmnu-
tion and as to the small quantity generator argumnt, the goverrmental entities
advised that inasmuch as no supporting data was forthcaming which would sub-
does not reveal that any governmantal agency ever advised the Respondent just
exactly what scrt of information was required in order for them to demonstrate
that they were, in fact, a smll quantity generator. The regulations seem to
sw&ntmmybmnamm:ymmwmlymm
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assertion that it falls into that category and that if samewhere in the
future it is determined that they are not, then they must suffer the conse-
quences for their mistake in interpretation.

In any event, while all this was transpiring, the requirements for
financial responsibility became due under the regulations and notifications
were sent to the Respondent telling it that it needed to provide proof of
insurance and financial responsibility to the State of Alabama. The Respond-
ent continued to argue that it was not governed by the provisions of RCRA for
the reasons above-stated and these pleas were mst with more requests for the
f£inancial responsibility documantation.

_ Samewhere in this time frams, the State of Alabama was relieved of its
authorization to administer certain portions of the RCRA program and EPA came
into the picture. The Agency then filed its first Complaint which proposed
to assess a psnalty of $5,000 (five thousand dollars) for the failure of the
facility to cane forth with the necessary financial and insurance documsnta-
tion. An Answer was filed vhich essentially denied that they were governed
wmmmmummmmahmmtm
pariﬂnrgllyﬂusnuofnahnmm. Shortly after one of the major
settlement meetings, the Agency moved to amend its Cmplaint to add the
addiuaalviohﬁan\ludmithad.m.dwwmiumof
the first Complaint. The motion was allowed and the new Complaint was issued
which now charged the Respondent with violating not cnly the financial respon-
sibility aspscts of the regulations but also the failure to have in place
mmmmmmmmmmmnmmm

;-muwmmmmummmmmamm

a facility have in place.
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The record reveals that at no time did the Respondent, nor the wood

ponds as well were regulated units under RCRA. This state of affairs was not
clearly enunciated to the Respondent until or shortly before the bringing of
this action. In order to fully understand the Agency's rationale in regard
to this facility, as well as others in the wood preserving industry, a review
of certain internal msmoranda is required.

Apparently as early as May or June of 1983, the State of Alabama, which
at that tims had the authority to administer RCRA in that State, had same
Questions about the applicability of RCRA to certain facilities in the wood
treating industry. This concern was cammmnicated to Region IV EPA and by
letter dated March 13, 1964, Mr. James H. Scarbrough, Chief, Residual Manage-
ment Branch, wrote a letter to Mr. Bernard Cox, miofofﬂn.mumm
Hazardous Waste Section of the Alabama Departmant of Environmental Management
(hereinafter "ADEM"). This letter contained two scenarics which in essence
described two different treatment systems at two separate facilities and then
answered questions relative to the application of RCRA to them. The first
scenarioc describes essentially what is found at the Brown Wood facility with
theccapdmﬂutﬂnmriomgguut}ntﬂmhmmm
pentachlarophenol treatmant of the wood imvolved. The recard in this case
amumnu1mmmmmwmmml
as a treatmant method but only used crececte. The first question addressed
by Mr. Scarbrough was: "Is the wastewater which drains fram the filter beds
anstedhammmitcap-&mﬂutramdamud
hazardous waste?"” Mr. Scarbr, -~ 3 ansWwer was: “Yes, the water is a
:qmmwmu-ud  1sed this opinion on the definition of a
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hazardous waste which includes a leachate. He suggests that since leachate
is defined in 40 C.F.R, § 260.10 as "any liquid, including any suspended
camponents in the liquid that has percolated through or drained fram hazard-
Oous waste" that therefore the water which drains through the sand bed filter
and the KDOl sludge contained therein must of necessity be a leachate and as
such is therefore a listed hazardous waste.

The next question is: “Would the spray field be subject to RCRA if the
water is hazardous even though it is regulated by the Water Division which
requires reporting to them?” The answer is: “Yes, since the water fram the
altﬂgfumb&mdhmmuamm. as explained
above, any subsequent treatmsnt, storage or disposal of the water would be
subject to the regulation by RCRA. The spray field would be a form of land
mm-ubjoamrquaummsmu:uotm 265." He further
states that regulation under ancther State program would not exempt a land

The third question asked is: “"Assuning the water is not hazardous would
jlmtﬂwfilwbdsb-rquhtdmmbottmhclaydmthallﬁge
acaumlation.” The answer was that: "Regardless of the status of the water,
mmitMtMllﬁghmmharmmthml
through L or Q depending on the type of construction. He suggests that the
ard-grawlhﬂuuﬂdu‘nhblyhrmmmo. He also stated
that the holding pond would be a regulated surface impoundmnt under Subpart K
mmt&mumd#hmaummmﬁa‘ﬂummofthe
sand filters. '

umzmwwmmwmmgmuamwmm
uomﬂ.ngum.mdidﬂntﬂnnﬁrhmham.mmm

.mﬂethhWMtﬂumm:gmmab-arquhtdmrfacﬁ
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unit under Subpart K because it would not, under the scenario described,
contain any hazardous waste.

In any event, this letter fram Mr. Scarbrough to the Alabama official
which stated that the spray fields, holding ponds and sand pits would all be
regulated units was based essentially, at least as to the holding pond or the
spray field, on the notion that the water which is discharged fram the sand
filter is a hazardous waste. It should be noted that this interpretation is
contrary to previous decisions by EPA not to consider the wastewater fram
such facility to be a hazardous waste and it was specifically excluded fram
regulation under the Federal Register listing which established KOOl as a
hazardous waste in the first place.

smmmmmmmmmﬂmm-
pretation, concurrence on this issue was requested by Mr. Scarbrouch by
mamorandum dated May 21, 1984. This mmmorandam was not adnitted as an
thﬂnau.mmitmmumﬁnmdmdm-
logical scenario vhich gave rise to the admission of follow-up mamorandums,
it will be made an exhibit in this case as Court's Exhibit No. 1. This
mamorandum essentially sets forth Region IV's interpretation of its raticnale
that the holding ponds and spray fields are regulated units and asks concur-
rence by Headquarters, EFA. In this May 2lst mamorandum, Mr. Scarbrough
states as follows: “The listing KOOl includes any sludge formed fram wood
preserving process waste that uses crecsote and/cr pentachlorcphenol, regard-
less of vhere the sludge is formed. If a sludge is formed in the bottam or

sides of a surface impoundment, or a sand filter or on a spray field of a
land treatment unit, it is KOOl sludge. The surface impoundmant, the sand
filter and the spray filter unit would be subject to all hazardous waste

permitting regulations.” (Brphasis supplied.) Ha then goes cn to state that
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in the case of the sand filter, the water that drains fram the filter is a
hazardous waste. He then proceeds to repeat his rationale for that conclusion
on the basis that the water is a leachate and, therefore, a hazardous waste.
The reason the Court sought this memorandum and included it as an exhibit, in
addition to the reascns immediately above stated, is that the reply to this
Washington, D.C., contains language which suggests that there is an assump-
tion in the request that sludge is generated in the pond and the spray field.
The mamorandum from Mr. Scarbrough to Washington, D.C. sesking concurrence
states as a condition of his hypothesis that a sludge is formed both in the
surface impoundment and the spray field. .
memmminrqugothhrqmtﬁarm.\hid\h
Respondent ‘s Exhibit No. 36 dated 25 July 1984, states that contrary to Mr.
s::arbtuagl'l'l.wwiau cpinion on the subject, the wastewater fram the oil
water separature tanks and chemical ﬂn@htimﬂmmmtcmsiﬁedu
listed hazardous waste, after the listed hazardous wastewater treatment
sludges have settled cut, even though same flocculated materials is carried
along with effluent stream. Hs goss on to state that when the Agency listed

the wastewater effluents fram the two tanks would be subject to regulations
only if they met one or more of the characteristics of a hazardous waste as
set forth in the regulations. There is no suggestion in this record or
elsevhere that the wastewatsr emnating from the various treatmsnt processes
employed by Brown Wood meet any of the “characteristics® as set forth in the

regulations.
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Mr. Skinner's memo then goes on to state that, although the wastewater
emanating fram the sand filter is not a hazardous waste, both the sand filter
and the holding ponds would be subject to all hazardous waste regulations and
permitting standards since they are surface hmmnts used to manage a

hazardous waste (i.e., the sludge). The memorandum is silent as to how this-

sludge gets into the holding ponds. He does state that if a sludge is formed
in a wastewater treatment tank, filtration device or surface impoundment it
is a KOOl sludge. Since the May 21, 1984 memorandum fram Mr. Scarbrough,
wmmmnmmwithhhwinimmﬂnlnmsof
the units involved, states that: "If a sludge is formed it is a KDO1 sludge. "
mapr-nisehasﬂmmvbomhidﬂutmolllmgnhinfactfaminboth
the swrface impoundment and the' spray field as well. Mr. Skimmer's memo-
randum concludes that as to the spray field irrigation field, which is the
fi:nlst-pinmmtuwmt-n.mdochimmwndcbymm
utoMnrormtt}atpnotthcmisanguhtduut. He states
ﬂathhmmﬂyimﬁgaﬁnqﬁnnﬂtmofthhmituﬂﬂuth.m
to get back to the Region on this point in the near future.
Therefore, the July 25, 1964 mamo, on its face, apparently seans to be
ofblpto.ﬂutqmatdmnityinuMuitmn'. Scarbrough's
earlier contention that since the wastewater amanating from the filter beds
is a hazardous waste, m.dmiqwbmmamt
troaummfad,utyuhidxmngut}atmmmuanguhtqutm
RCRA. Mr. Skinner's mamo then, with no apparent Justification, immediately
leaps&unﬂnd.d.imﬂatﬂumtuwhmtaMnmmtothe
conclusion that the pond vhidm receives this non-hazardous waste will, of
necessity, be a regulated unit since 1tm‘maqutho sludge. Just how this

——

wastewater constituent is not explained at %"tgm ' i

I 4®, :
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The next memorandum in the chronology is fram Mr. Skinner to Mr. Scar-
brough dated November 23, 1984 which is Respondent's Exhibit No. 44. This
memo apparently is a follow-up to the earlier mamo which left unresolved the
decision as to whether the spray irrigation fields were regulated units under
RCRA. Mr. Skinner states that since the last mamorandum, he has discussed the
issue with the Office of General Counsel and has concluded that such spray
irrigation units or other land spreading of wastewaters from wood preserving
cperations constitute land treatment of a hazardous waste, namely the KOOl
bottam sediment sludge. Therefore, such land spreading or spraying would be
subject to the regulations and The Act. Hs then describes the basis for this
conclusion to the effect that the hazardous waste KOOl is formed in the soil

" in a land treatment unit to which wastewaters from wood preserving processes

are applied. The mechanism for forming this sludge, he says, is similar to
those cperating in trickling filters cr at the bottam of surface impoundments
where aercbic degradation takes place. Hs states that biological action
taking place in such units will lead to an increase of mass fram the accumila-
tion of dead organisms. Contaminates in the wastewater could be absorbed on
this biomss and co-grecipitate with it. Suspended solids also could be
separated fram the wastesater by sinple filtration while passing through the
land treatment unit matrix forming sludges. Hs then states that same facili-
ties have claimed that no sludges are formed in these units or that no hazard-
ocus constituents of concern remin in these units at regulatory significant
levels. He states that if a facility is able to demonstrate that no bottam
sediments sludge is formed as described above, then the land treatmsnt unit
would not be subject to regulation under RCRA. He parenthetically states
that: ”atmomtummaf-mqb'htomwmumwﬂ
one would mmke such a demcnstr: | :*. - He concludes by stating that if
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sludges are formed in the land treatment unit but the facility is able to
demonstrate that no hazardous constituents remain in an environmentally
significant concentrations then the facility. would have the option of delist-
ing the sludges pursuant to 40 C.F.R §§ 260.20 and 260.22.

We now have a situation where initially EPA, at the regional level, had
decided that all of these portions of the treatment system, i.e., the filter
beds, the holding pmd'and the spray irrigation field, were all subject to
RCRA and therefore regulated units ﬁorﬂnmsmﬂatﬂummmting
fram the filter bed was a hazardous waste. No mention of sludge formation
was used as a justification for that initial conclusion. The Agency then at
the Headquarters' level concluded that the water emanating from the filter
mitmmtm&ctammmumtﬂat-inanudgu,mdnm-
sity, form in both the holding pond and the spray field due to the imteraction
ofﬂnarganicmumuﬂxﬂumtmufrwithﬂnmmgnymﬁng
mm:ummmnu.mlywmmm.ma
mmmmm.ummmmmumgu. It
nthi-htmmlmimﬂatmmmmmmmdﬂu-
Respondent and all other mambers of that industry as well as the American
Wood Freservers Institute. They suggest that this internal interpretation of
the formation of the sludges anywhere in the treatment scheme, are, of
necessity, KOOl bottom sediment sludges representing a new regulation, the
effect of which is to place portions of the wastewater treatmant system under
mmmdmmmmmmmwmmmmw
had assumed that they were not regulated since they contain no KOOl sludges.

&mm.mw.n1~uamw1ﬂ1.mm¢
. paiﬁmﬂutﬂuymuny-havomtthatmofﬂmmnmmgu-
- lated. Mammm&mmimlwdmthnﬂu
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Region's 'original basis for considering them to be regulated were that they
handled a hazardous waste, i.e., the water fram the sand filter, and not
because KOO1 sludge was generated therein. Since the Region has been cor-
rected on its assumption that the water was a hazardous waste in of itself,
the new theory seems to be that since sludges will inevitably form in these
units due to the interaction of the wastewater and naturally occurring bac-
teria in the scoil that such sludges, biamsses or whatever description accu-
rately describes this material is, under the regulation, KOOl sludge that
they now are regulated on that basis.

During all of this time, the Respondent, mw,mtourge
iumeupmthosnuofmmmwmum'tomeﬂmﬂat:
(1) they are small quantity generators; (2) that the sand filter is under
the definition in the regulations of a "tank” and, therefore, not a regulated
unit; and (3) that the storage pond and spray field are not regulated units
since they do not manage a hazardous waste as the industry has historically
understood that term. Dsspite these strongly felt beliefs as to the non-
applicability of RCRA to their facility, Brown Wood continued, through its
consultants and others, to come into campliance and to satisfy the demands put
upcn them by various goverrmental regulatory agencies. At one point in time,
msuudmm@wmmwmtummupn«m
wood sand filter device with a concreted ane and demonstrats that the pond
was not leaking that they could be relieved from the cbligation of installing
a grondwater monitoring system for those units. Apparently at this point in
time, the State of Alabama did not consider the spray irrigation field to be
a regulated unit. Pursuant to those instructions, the Respondent removed the
vmdqid.dandtumuﬂrcpnc-ditwi:ﬂ\amfumm«-ryme
mwha_'ﬂnk"u&rmmmtuﬂmtimmﬁmofme
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regulation’'s definition. The Respondent also attempted to satisfy the
Agency's concerns .abouf. financial responsibility by providing the Agency with
a trust agreement which the Agency apparently did not feel to be satisfactory.

Examination of Requlatory Scheme

Since the beginning of this controversy the Respondent has steadfastly
argued that its wooden sand filter meets the definition of a tank, a position
which the regulatéry agencies have just as adamantly denied. Since the status
of this unit, in my judgement, plays a crucial role in the application of the
RCRA regulations to this facility, eome examination of this position is
warranted. As discussed above, the original sand filter employed by the
mummmﬁiuwwmmmha
device consisting of a 20-by-20-by~15S impoundment with a natural clay bottom
and sides constructed of preserved wood, having a depth of approximately
fiva (5) feet. wc.r.n.szso.m@n-mmmu« vhich govern the
applicability and the administration of the RCRA program. In that section,
a tank is described as: "a stationary device, designed to contain an accum-
lation of hazardous waste which is oconstructed primarily of non-earthen
materials (e.g., wood, concrete, steel, plastic) vhich provide structural
suppport.” Simple mathemtical calculations reveal that the original sand
filter is constructed primarily of non-earthen materials, that is to say,
wood, and that cnly the bottam is of earthen material. In arriving at its
conclusion that this devics does not meet the regulatory definition of a
tank, the Agency takes the position that in order for it to be a tank,
it mst maintain its structural integrity when removed fram the ground and
essentially support itself in mid-air. The Agency's position is that since
the bottam of the tark is made of earth and clay materials, it would fall



-1l17 -
out if rémved fram the groand and, therefore, it cannot meet the definition
of a tank. See the testirony of camplainant's witness, William Gallagher,
Jr., at page 254 of the Transcript wherein he says: "Pbr.purposee of meeting
the definition of a tank, we maintain that if the earth was removed fram
around this tank, it would support itself. Since it has no bottam, it cannot
support itself." Covicusly, the Agency's position on this matter is at odds
with the written definition of a tank as it appears in the regulations, which
are hinding upon the Agency. Additionally, two expert witnesses appearing on
behalf of the Respondent, who are professors of engineering at their respec-
tive universities, also disagreed with the Agency's interpretation thereof.
They take the position that if a device is made primarily of non-earthen
materials vhich provide structural support, it meets the definition of a
tank. The Agency in its argument has added additional language to the regula-
m_m&ammwmmm. All of the witnesses
agreed that the wood sides of the original sand filter do provide structural
support. The Agency's concern seems to be that since the bottam of the
filter is made of clay, it cannot, under any circumstances, be considered a
tank. Jf this was the Agency's intent, the definition it provided to the
requlated cammmnity and to the other governmantal regulatory agencies should
Mwbmmromﬁﬂlywitmmmtﬂntmmmdﬂndwiam
to be made primarily cut of non-earthen materials. The Agency attempts to
bolstaritspouitimmﬂmhhmlarngguﬁngﬂatcuyhmimwim
to all substances and that, therefore, it doss not contain “the hazardous
waste treated therein". Whether or not the device leaks is not at issue here
-mmmmm-mwmtmwnmmof
ateel will on occasion leak and that whether or not a device is entirely
wmwxwmmulmmmmwhmtmof
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the definition of a tank. This contention is obviocusly ludicrous since the
filter bed is designed with a sump in the bottam fram which the wastewater is
supposed to drain into the holding pond. If it were constructed in any other
fashion, it would not accamplish its required function and would overflow onto
the ground. I am, therefore, of the cpinion that the original wood-sided
sand filter employed by the Respondent as part of its treatment systam met
the definition of a "tank" as contained in the regulations and that the
Agency's attempt to informally re-write the definition contained in their own
regulations is an improper exercise of prosecutorial discretion.

All parties agree that a treatment device which meets the definitions of
amummmmoﬂmrmmmmm
including the necessity to have in place a groundwater monitoring system.| As
indicated above, the Respondent, shortly prior to the filing of the Amended
Carplaint, had replaced the wood filter with a concrete device which everyons
agrees easily meets the regulatory definition of a tank. The main concern
apparently in regard to this portion of the treatment scheme is whether or
not the old wood-sided filter bed was closed pursuant to an approved closure
plan. Testimony at the Hearing indicates that the Respondent is attenmpting,
through its engineering consultants, to convince the regulatory agencies that
the old filter bed was “clean-closed” and that, therefore, it was closed in a
manner consistent with the regulations. Since I am of the cpinion that the
old wood-sided filter bed met the definition of a tank, any further discus-
sion concerning its closure is for purposes of this decision, unnecessary.

Having determined that the old sand filter bed met the regulatory
definition of a tank and since everycne agrees that the new concrete filter
clearly meets the definition of » ik, additional examination of the regula-
tory definitions -is sppropriate | l-ermine the effect of this ruling.
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The above-cited section of the Federal regulations which contain the
definitions applicable to RCRA define sludge as: “any solid, semi-solid, or
liquid waste generated fram a mmnicipal, commercial, or industrial wastewater
treatment plant, water supply treatment plant, or air pollution control fa-

cility exclusive of the treated effluent fram a wastewater treatment plant.”

(Erphasis supplied.) Everycne agrees that KOOL bottam sediment sludge is
generated at several locations in the treatment schems erployed by the Respond-
ent, i.e., at the bottam of the oil waste separator and clearly the material
to which the floc has been added which settles cut on the surface of the
sand gravel filter bed. There is also apparently universal agreament among

—

the parties that the wastewater which leaves the sand bed filter is not a
wmummmmmmumumwmam We then
are faced with the baseline question of determining whether or not a KOOl
-hﬂgailgumudbyﬂ\ismnrdlematmomerpo:umof
the treatmsnt schems, in this case, primarily the surface holding pond and
the spray irrigation field. Although the phrase “wastewater treatment plant”
is not defined in the RCRA regulations, there is a definition which seems
mnu.mmmmmammmm.mt
being "wastewater treatmant unit”. This device is defined as: "(1) as part
ofamtuwmlmfacintyvhid\hmbjocttonguhummder
oiﬂars«lozori.‘!ﬂ(b)dﬂnaanhurm:amm)mivum“u
orstcraaninﬂmmurmid\uataardwsmudeﬁmdin§
261.3 of this chapter, or generates and accunulates a wastewWater treatment
sludgnvhid’xhahan:dmlmuudeﬂndinszsl.Botthhdupm,or
trauorctoruammtramn\ﬂg.\hid\haranmmteas
defined in § 261.3 of this chapter; and (3) meets the definition of tark in §
260.10 of this chapter.” The sand bed filter is a part of a wastewater treat-
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ment facility which is subject to requlation under § 402 of the Clean Water
Act and it does receive, treat and store a hazardous wastewater treatment
sludge and it does meet the definition of tank, as we have previcusly dis-
cussed. Applying all of these definitions to the facts at hand, one arrives
to the conclusion that any material produced by the interaction of the non-
hazardous wastewater cmta.med in either the storage lagoon or the spray
irrigation field with naturally occurring bacteria in the soil is excluded
fram the regulatory definition of a sludge since this material is a treated
effluent fram a wastewater treatmsnt plant. This reasoning is supported by
gm_wmmmwm. m;mzsmq
(Respondent ‘s Exhibit No. 36.)

Although I am of the cpinion that the analysis presented above is an
accurate cne as it appueltotr;o situation in this case, one need not rely
entirely upon such analysis to came to the conclusion that under the regula-
tions neither the storage pond or spray irrigation field are regulated units
under The Act or the regulations pramilgated pursuant thereto. As discussed
earlier the Agency's decision that these units are regulated units under The
Act has its genesis in their unpublished thecry that any materials created by
the non-hazardous wastewater ard soil bacteria is, of necessity, KOOl sludge.

Wﬂmmﬂnmdmmwmﬂﬂmwmrim

associated therewith of a RCRA regulated facility. The above-described

memoranda fraom Mr. Skinmer contain no data to support the notion that, of
nec-uity,mmttmudimtshﬂgahalmminmmu. on
the contrary all of the testimony fram the expert witnesses presented by the
Rupmdmtsugguuﬂnttotmmmtanyaddiﬁaalbimcnﬂmwial

isgunn_,_}z{lud\mmctimitdoumtmdmmmm-edinent

B
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sludge. The Respondent's witnesses wniformly testified that a sludge, as
that term is universally accepted in the engineering cammumnity, means a
visible measurablé substance resulting fram the treatment or management of
same form of waste. Their testimony was that even if some material is gen-
erated by the biological action which takes place in the soil, it no 1 longer

has the characteristics of the _constituents of concern in soluticn in the

— e — —

rg:—huégdi__msﬁgpstﬂter 8ince that is one of the _functions of f biological
treatment. By that it is meant that the bacteria which through evolution or
acclimation, have the ability to feed on such organic materials, change its

naturebyﬂuveryactcttheirintencumwithitandﬂntmmultmg

'monqmcyukutlup:-itim thatﬂmsltﬂgn mt.dinﬂmcmmu,
i.e., the lagoon and the spray irrigation field, may, in fact, _be i.x_;_vpible

and unmeasurable by normal means, but.since they are of the cpinion that such
material is, in fact, generated, it is, by definition KOOL bottom sediment

sludge. Ithmmmlqdmmmi&hofmmmt
mymmwmmmmmmmm-muu

m.mmmmxz.mdmm'-pmnmmmm
iumofﬂumotmm-mdgmﬂutmmm.muﬂdmﬂns
issue at some length. It is felt that a recitation of this witnesses testi-
nuxyisiwtamtod-uxnﬂmmvauditydﬁuhqmcy'lpaiummthis
issue. This witness, dbuminmwwloyuotﬂusuuof
m'-mmmmim.usugﬁmtm-amumg-mm
holdirqlmandﬂatmm.otthohuhﬁcrhhaglmy'-uwuu
EPA's assurption that that is certainly a regulated unit. The following
dialogue takes pﬁc. on pages 165, 166, 167 and 168.
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"MR. BROWN: Just a few nore, Judge.
BY MR. BROWN:

Q. Can you explain what would happen if surface oil was
an the pond?

A. Surface 0il?
Q. Uh-huh (affirmative).

JUDGE YOST: What kind of oil are we talking about?
Just any kind of oil?

MR. BROWN: Right, any kind of oil, oil associated
with crecsote.

JUDGE YOST: Okay.

THE WITNESS: You're talking about the carry oil or
the fractions of crececte?

MR. BROWN: Li.d\t fractions.

THE WITNESS: They would float an the surface of the
impoundment..

BY MR. BROWN:

Q. Is swrface oil K=001 type surface cil that we're
talking about?

A. No; it would not bs considered to be K=00l.

« Q. Would it stain the soil along the bank when the wind
blew the water araund?

A. Possibly.

Q. Okay. Or if the water level dropped same, it would
leave that stain?

A. Rllibly.

Q. Could the black substance that you saw around the
edge of that pond have been a stain rather than a sludge?

A. The black substance that I saw was a sludge. It met
the definition of a sludge in the Alabama Hazardous Wasts
Management regulations. That was the only determination at

that point that I was required to make."
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"Q. Could it have been a sludge?

A. Iﬁwasasludge. A sludge can be a stain; a stain
can be a sludge.

Q. ‘what's the difference between a stain and a sludge?

A. I'mnot sure there is a difference.

Q. (kay. So, that could have been a stain fram oil,
couldn't it? I mean you didn't test it to find out if it has
any K-00l constituents, did you?

A. It met the definition of a sludge.

Q. Did you test it to see if it had any K-001 constituents?

A. No, but, as I've already described, that's not
necessary to meet the listing description for K-00l.

Q. Mtywmmﬂntbam:dﬂutp:nicandwry
well have been a stain from an oil residue, couldn't it?

A. It was also a sludge.

JUDGE YOST: Well, I don't understand. You keep
referring to this regulation. Does the regulation describe
this sludge?

THE WITNESS: Yes, sir; it gives a specific definition
for sludge.

JUDGE YOST: Well, what is the definition?
THE WITNESS: It is the —

JUDGE YOST: Something that results fram the process
that they're engaged in?

THE WITNESS: It's any solid, semi-eclid, liquid wastes
generated fram a mmicipal, comwrcial or industrial wasts water
treatment facility, mmicipal water treatment facility or air
pollution control facility, and it's exclusive of the effluent
fram those facilities.

BY MR. BROWN:

Q. Now, that's the general sludge definition. Is that
right? Is that what you're quoting now?

A. nﬁt. o ‘



-24 -

"Q. Ckay. Well, you're not claiming that any and
every sludge is a hazardous waste, are you?

A. No.

Q. Only sludge — For purposes of this case, only
sludge containing K-00l constituents would be a hazardous
waste, wouldn't it?

A. No. Sludge generated in a waste water treatment
facility fram the treatment of waste water that cames fram a
wood preserving facility that uses pentachlorcphenol or
crecscte is K=00l, irrespective of its constituents.

Q. What regulation says that?

A. It's in the identification and listing of the Alabama
Hazardous Waste Managemsnt regulations, Section 234, 4-234

through 4-235.

Q. Let me ask you this. If what you saw on the side of
that pond was an oil stain, do you content that that is K=001
bottam sediment sludge?

A. Ihawmhmlcdgiofmmﬂnthanoilstain
or —" '

The cbviocus inability of this witness to provide any sort of logical and
sensible answers to the questions posed, in my judgement, points out the
cbvicus flaws in the Agency's thecry concerning the generation of KOOl bottam
sedimant sludges. At one point the witness states that the dark stain he
observed on the edge of the lagoon, if it were surface oil, it would not be
considered KOOL and yet he then goes to state that if he saw samething there,
it must, of necessity, be KOOl sludge.

Professor Warren S. Thampeon, appearing as an expert witness on bshalf
of the Respondant, discussed the Agency's theory as to the generation of KOOL
sludge both in the pond and the spray irrigation field at same length.
Professor Tharpeon, who had visited the Respondent's facilities on many
occasions, enphatically testified that at no point had he ever observed

‘anything vaguely resembling KOOl sludge, either in the holding lagoon or the
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spray irrigation field. He agrees that the spray irrigation field is a bio-
logical treatment system and it is for that reascn that the EPA recammended
its use in order to meet the “zero discharge" limitaticns imposed by the
Clean Water Act. He also amphatically stated his opinion that the materials
formed in the spray irrigation field by this biological activity can in no
way be considered as KOOl sludge, as that term is defined in the requlations
and as the scientific conmmnity has viewed such a sludge. On page 221 of the
Transcript he enphasized the Agency's position by quoting fram Lewis Carroll's
book Through A Looking Glass to the effect that: "When I use a word, Hmpty
Durpty said, in a rather scornful tone, it mesans just vhat I choose it to
mean, nothing more, nothing less.” The witness then goes to say:

"And this is a word that EPA is using, sludge. It can’

refer to carload quantities, or it can refer literally

to monarolecular layers when we're talking about spray -

irrigation fields. One cannot identify visually or by
measuremant a KOOl sludge on a spray irrigation field.

“So vhen I say that I disagree with Mr. Skimner, that
is the reason, is that he is overloocking his own regula-
tions in that regard.”

Professor Thampeon testifies again on this question on pages 224 and 225 of
the Transcript, upon cross-examination by EPA counsel. VWhen asked: “"Isn't
it true that biological activity that is going to take place at the top,
takes place right at the top layer (discussing the spray irrigation field)?”

He answers:

"‘nmh cal activity that takes place in the ﬂ)w
upper I'll say 1 21.nd1 of the soil, primarily in the _ -«
tcplixindl.dth.ooi Now, this biological >h
activity is tyumiatadwiﬂxﬂnbrdﬁamot

the dissolved mﬁwmﬁmmwmﬁm
in the waste water, and with the wood sugars — There's
still some wood sugars fram the wood preserving process
that are also in solution, and these are degraded bio-
logically and photo-chamically on the spray irrigation
field." "
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"Question: And isn't it true that that biclogical mass
that's breaking down those constituents is considered
KOOl sludge?
Answer: This is a point where I disagree with that, . Od.atwed
The fact that there is a biological activity >~‘}m-w9
place does not necessarily mean that a sludge is

forming."

Professor John Ball, also appearing as an expert witness on behalf of
the Respondent, addressed both the question of the Agency's interpretation of
the definition of a tark and its notion about the formation of KOOl sludge
both in the holding pond and the spray irrigation field. On page 395 of the
transcript, Dr. Ball discusses EPA's contention that the bicomass material,
which is generated in the spray irrigation field and purportedly generated
in the holding pond, constitutes KOOl sludge. He states that as to all the
sludges that he has ever had anything to do with, he has been able to distin-
guishtrmandwodpnnndmlhﬂgu}pcu;muyduun;uiﬂh. He was
askndhheﬂnrmmdmrumorha:aof.mwﬂut.ﬂmqinthis
eye or a sluige you cannot measure under a standard test. He states that
other than before the KDOl question came up, "...I never heard or ran across
- anyone who has claimed that he is working with a sludge that is sam sort of
sludge that you can'‘t see, invisible type sludge.” On page 398 of the tran-
script, Dr. Ball also discusses the physical and biological changes that
occur when bactaria attack and consume crganic chemicals, such as naphtha-
lene or other constitusnts of the wood preserving wastewater. Hs suggests
that you do not end up with the same materials you started with because
the bacteria eat into the molecules and it becomss another organic material
entirely, which is certainly not KOOl sludge.

On page 407 of the transcript, Dr. Ball discusses his opinion concerning
whether or not the wooden filter that has now been replaced by the concrete

91‘ s |#
et
Q;mslam‘m
oy

77
| ﬁ»éw
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filter and which is identical to the one still remaining is or is not a tank
under the definition in the EPA regulations. He stated he believes, under
that definition, that.it is a tank. . He explained that: "It is made primar-
ily of wood. “And when I think about that, 'primarily’' to me means nost of
it is made of wood, most of the structural part, and it is made of wood.
Under the definition it says 'primarily made of non-earthen materials', which
to me would mean same of it could be made of earthen materials." On page
408, Dr. Ball continues his discussion about his problems with EPA's exten-
sion of the definition of a tank as it appears in the Federal Register and
statuﬂuttmthiﬂuﬂatﬂwjmmwomwiﬂ?ﬂatmguhtimin
that they would suggest that you take the device in question and suspend it
in mid-air and if it is able to hold itself together and maintain its inte-
grity it is a tank and, ifmt;itilmtatank. It was his opinion that
this extension of the written definition is umarranted and improper. Dx.
Ball, who also visited the facility on several occasions and tock samples of
the material in the holding pond and in the spray field, testified that on
numercus occasions he has been there, he has never seen anything in either of
those two areas that would vaguely resenble KOOl sludge or anything similar.
In addition, the testing performsd by Dr. Ball at the Respondent's facilities
did not reveal the presence of any KOOl sludge, cr, as to the spray field any
ammmwmw-wimmﬁ-ﬂdimm
them subject to regulation under The Act. [Dr. Ball also expressed his vigor-
cus disagreemsnt with Mr. Skinner's (EPA Headquarters) thecry about the
generation of biomss hich would be considersd KOOL bottom sediment sludge.
r;:\_:ggesu-uduumhauymc. No data has been presented by EPA or
&'.Sd.mrtomtanthuhhﬂno:y..msmyunotmmin
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dealing with wood processing operations and the generation of sludges by
that industry, as well as by the petroleum industry, leads him to believe
that there is no sﬁbstance to bd:"- Skinner's supposition in this area.

Discussion

As indicated in the letter fram Mr. Scarbrough, EPA Region IV, to
Mr. Bernmard Cox, Alabama Hazardous Waste Management Office, the sole reason,
at that time, for the Agency considering the holding pond and the spray
irrigation field to be regulated units was that they managed a hazardous
waste, i.e., the water emanating fram the bottam of the sand filter. Nothing
in that letter suggests that Mr. Scarbrouch considered these units to be
regulatadforﬂummﬂntt}nremmmnuagumudw.
It was only after the later pronouncements by Mr. Skinner that: (1) the
wastewater is not a hazardous waste; and (2) any sludge matarials gensrated
in these two units would, of necessity, be KOOl bottam sedimant sludge that
ﬂmhgmcyappatdtodungoiupo‘itimutoﬂunuﬂhﬁntrqnnim
these units. The regulated industry, on the other hand, having read EPA's
priordodsimsinlsm.toﬂueffctﬂatmmmmwbym
a filter is not a hazardous waste, never considered facilities such as the
rnldin;paﬂarqtayirrigaumﬂddtob-miunguhudmm. It
maﬂymradinglln&duur'cnﬂntmlwmd:tothhiumdid
Mbmumiwlymmm%dmotpiummdhaw.m
fact, formally petitioned EPA Hsadquarters to review and change its opinion
onthisqmmtimabwtmgumumofmmlludg-inm{mmu
and spray irrigation fields. The record indicates that m. Headquarters is
taking this question under advi. ,-m‘mﬁmhaﬂamlymﬂw
petition for reconsideration.
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The record is equally clear that no one fram either EPA or the State of
Alabama has ever sampled any of the materials in the holding pond or spray
irrigation field and subjected such samples to laboratory analysis to deter-
mine the presence of either the wastewater constituents of concern or KOOl
sludga. The Agency's position is that anything generated fram the inter-
action of this non-hazardous wastewater with naturally occurring bacteria is,
by definition, KOOL sludge, and that if the regulated comumity wishes to
dispute that contention, they must do so by proving the negative to the Agency
through a de-listing petition. The Agency has also expressed its position,
ipwrit.'l.ng. that they have no idea of how a regulated facility would make
such a demonstration to EPA.

'n'nwidmcointhhaum. by a substantial preponderance of the
evidence, that tho?g.g{hufailedtomiu thooryu tot.luspmtamms
generation of a hazardous sludge from a non-hazardous wastewater. n the
contrary, the only evidence given on this question by anyone who is qualified
by virtue of his education and experience to render such ¢pinions disagrees
violently with Mr. Skinner's contention that all new materials created by
scme biological activity following the sand filter portion of the wastewater
treatment device is a regulated hazardous waste, i.e., KOOl bottam sediment
sludge.

The Agency's position in this matter has placed the regulated conmmmnity
in an untenable position wherein by the expression of a unsubstantiated
scientific thecxy they have required that commnity to demonstrate to it the
non-existence of these materials when they are unable to provide any guidance
whatsosver to the regulated cammmnity as to how this might be accamplished.
Since no cne at EPA or the State of Alabama has ever seen, measured, tested or
analyzed any lueh, freely occurring sludge, their position in this matter
remains solely that of an undocumented thecry.
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ate KOOl sludge in their holdi:am or spray fields, the record is devoid
of any evidence which suggests that such sludge is generated at facilities
enploying the EPA-recanmended treatment system utilized by this Respondent.

I am also of the cpinion that the two memoranda sent by Mr. Skinner to
Mr. Scarbrough, wherein this new theory is articulated, have no regulatory
force or effect since it amounts to an extension of the previcusly recognized
realm of regulated facilities and is, therefore, in violation of the provi-
sions of the Administrative Procedure Act (APA) which clearly require that
such proncuncements bs the subject of publication, comment and final promul-
gation in the Federal Register. This argument concerning the invalidity of
EPA's attanpt to circumvent the .provisions of the Administrative Procedure
Act through the use of internal meworanda was discussed at same length in the

amicus brief filed by the AWPI and the cases cited therein. I am, therefore,
of the opinion that even if thers were sam scientific validity and support-
ive data to aid Mr. Skinner's new interpretation, it still would have to g
through the APA process of notice and caommant with the cpportunity of the reg-
ulated camunity to scrutinize the scientific basis for such pronouncement.
An excellent discussion of this notion, as it applies to EPA activities,

is found in the matter of U.S. Mamsplate Conpany, Respondent, RCRA Docket No.
84-H-0012, issusd by the Chief Judicial Officer of EPA on March 31, 1966.
That decision concluded by stating:

“Clearly, these reference were insufficient to give

U.S. Namsplate ‘effective encugh knowledge so that it

nﬂgl\tmuyamminlyuuminma:ﬂiumby

vwhich it was to be bound.' Based upon these inprecise

references, U.S. Namsplate could not have bsen expected

to know, or even suspect, that the Agency considered

slﬁg&mﬂuc@imfmuﬂinlmmltoh.
han:dw-m"
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In that case the Agency attempted to hold U.S. Nameplate responsible for
managing its sludge from .stainless steel etching as a regulated hazardous
waste when neither the listing document, the background document nor other
materials would suggest to U.S. Nameplate that the sludge that they were
generating was included in the definition given in the regulations. The
Agency in that case argued that they had, in fact, listed and indexed the
documents referred to and that, therefore, that was sufficient under the
APA to put the general public on notice as to the requirements. The Adminis-
trator disagreed with the Agency enforcement staff on that question and
stated that mere publishing and indexing of the materials was not sufficient
under the APA to advise the regulated cammmity as to its responsibilities in
haxdlin;cuehmt.uﬂerm.'

mﬁommw.mwmmtmmwmmm-
mumggutdwmmdt}nrwpwn;aﬁm.hﬂaugwm..
momlymuatoﬂurqnaudp.buciﬁthhanmlduuuwyhap-
pened to get their hands on Mr. Skinner's two msmoranda which were internal
to the Agency, not publicized, not indexed, and not published in any fashion.
Clearly, the attempted use of EFA of the thecries contained in Mr. Skinner's
internal memoranda do not even approach a threshold conpliance with the
requirements of the APA.

In this regard, the Agency argues that the pertinent msmoranda are merely
-mumiwmu-mumm1wmunmw1mmubysssa
of the APA. This issus was also addressed in same detail in the Nameplate
case, supra. Ses pages 10-11 of that cpinion which quotes Lewis V. Wein-
berger, 415 F.Supp. 652 (D.N.M. 1976) as follows:
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"The IHS contract care policy in dispute should have
been published in the Federal Register. It falls within
the scope of "statements of general policy or interpreta-
tions of general applicability formulated and
the agency" under 5 U.S.C.A. §552(a)(1) (D) (1967).

“Regarding the necessity for publication of the mamo-
randum in the Federal Register versus merely making it
available for public inspection and copying, the Court
gtated:

*In reaching this conclusion, the Court has taken
into account the provisions of section 552(a)(2) dictat-
ing that 'those statements of policy and interpretations
which have been adopted by the agency and are not published
in the Federal Register' need only be available for public
n;:cdm and copying. 5 U.S.C.A. §552(a)(2)(B) (Supp.

1 ]

“In determining whether particular policy or inter-
pretive statements are required to be published or whether
they need cnly be made available, subsections (a)(l) and
(a)(2) of section 552 must be read together: ‘statemsnts
of general policy must be published; interpretations
vwhich have besn adcpted by the agency must be available
and interpretations of general applicability must be
published.' K. Davis, Administrative Law Treatise §3A.7
(Supp. 1970) [hereinafter cited as Davis].

"A policy statement is not qualified as ‘gensral’

nor is an administrative interpretation dsemsd to bs ‘of
applicability' if: (1) only a clarification or

explanation of existing laws or regulations is expressed;
and (2) no significant impact upoon any segment of the
public results. See Hogg v. United States, 428 P. 24 274
(Gﬂ‘l Cir. 1970)’ Anderson v. Bute, 37 Md.L.2d 852 (E.D.QJ..
1975). See gensrally Davis §§ 3A.7,.9. Therefore, such
material need not be published. Also within the availa-
bility requirements of §552(a)(2)(B) are statemsnts
dfuﬁmmlymm‘.umlcw :
mﬂmuﬂﬂj\ﬂiammu\id\munnd
upon as precedents by the agency. See Hogg v. United
States, S\gxar m ” 3-75 9

"igeatements of general policy or interpretations of

genaral applicability’ which fall within the publication
of section 552(a)(l) have been varicusly

defined. Ganerally, howsver, policy or interpretive
statemants are deamsd to fall within the scope of
552(a)(1) (D), requiring their publication, when they
adopt new rules or substantially rodify existing rules
regulations, or statutes and thereby cause a direct and
significant impact upon the substantive rights of the
gumlp\:bncaramw. See Anderson V. |
Butez, supra.”
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o et B SR P S
beneficiaries eligible for contract health care. As
such, it is a 'statement of general policy' within the
meaning of §552(a)(1)(D)."

Since the effect of these memoranda is to place portions of a wastewater
treatment system (i.e., the holding pond and spray field) under the strictures
of RCRA, which the regulated cammunity theretofore did not consider to be
regulated, they have a "direct and significant impact on the substantive
rights” of a segment of the general public. They, therefore, must be pub-
lished.

mwahouguuthatt}ntmhtdmmity shauld have been put
mmtiamtmmummmmbr@wwww
reading the relevant WM' I have carefully read this
mmuwmmm-ummuﬁmm:m
cne suspect that they are regulated, they lack the precision and canpleteness
which the courts have required.2 This vagusness is underscored by the Agency's
mmmmmmdﬂnmﬁna-umw&. Skinner's
£irst memorandum (Respondent's Exhibit No. 36) wherein he told Mr. Scarbrough
that his office is currently investigating that issue and will advise him
later.

muaany.ﬂnwm'mmmmmmm
m,mmuymummﬂnmuwmmmwa
which criginally listed KOOl. As to this situation, the Applachisn Fower
coaxrt held thats

'mmrquhdmmﬁoodimuydfmm-
existing legal rights or obligations, Lewis v. Weinberger,
415 F.Supp. 652 (D.N.Msx. 1976), indeed that is ‘of such
a nature that knowledge ~ ‘> is needed to keep the

outside interest inform | :\ca_gmcy',lnquirmuin
"~ repsect to any subject w. . -8 w.' is within

2 appalachian Power Co. v. Train, 566 F.2d 451 (1977).
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the publication requirements. United States v. Hayes,
325 F.2d4 307, 309 (4th Cir. 1963). As the substance of a
regulation imposing specific obligations upon outside
interests in mandatory terms, Piercy v. Tarr, 342 F.Supp.
1120 (N.D.Cal. 1972), the information in the Development
Documant is required to be published in the Federal
Register in its entirety, or, in the alternative, to be
both reascnably available and incorporated by reference
with the approval of the Director of the Federal Register.
5 U.S.C. §552(a)(1).

“[1 C.F.R.] §51.6(a) requires that the '‘language
incorporating material by reference shall be as precise
and carplete as possible,’ while §51.7(a) provides that
‘each incorporation by reference shall include an identi-
fication and subject description of the matter incorporated,
in terms as precise and useful as practicable within the
limits of reasonable brevity.’' The cbvicus msaning of
those two sections is that an incorporation by reference
must give one affected encugh knowledge so that he may
easily and certainly ascertain the conditions by which he
is to be bound.

"The agency has failed to conply with either of the
requirements. The language of the incorporation by
reference is neither precise, nor carplete, nor useful.”

The Administratcr in the U.S. Mamsplate case, supra, reviewsd the
language in the prearble vhich the Agency argued satisfied the incorporation

by reference requiremsnts and held that:

“Here, as previcusly stated, neither the

document nor the statement contained therein that defines
electroplating to include chemical etching was published
in the Federal Register. However, the Region does claim
that the background documsnt was referenced or 'noted’ in
the Federal Register at the time 40 CFR §2651.31 (FOO06)

was criginally pramilgated. 45 FR 33084, 33112, 33113

(May 19, 1960). In response, U.S. Namsplate claims, and
the Region does not dispute, that the only references in
45:11"“5_25. (1960) to the background documnt are
as 3
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“and at 45 FR 33112 and 33113:

"Detailed justification for listing each
hazardous waste in Subpart D [Subpart D con=-
tains the Agency's list of hazardous waste
#rom non-specific sources, i.e., §261.31]
is contained in specific backgraund documents
and so will not be set forth in this preamble.”

: "Clearly, these references were insufficient to give
U.S. Nameplate 'effective enough knowledge so that [it
might] easily and certainly ascertain the conditions by
which [it was] to be bound.' Based upon these imprecise
references U.S. Nameplate could not have been expected to
know, or even to suspect that the Agency considered sludge

fram the etching of stainless steel to be 'FO06 hazardous
waste.'"

mmageinmmhwmmmummungmmmm
udinmtaludgaisqallyvagmuﬂdoumtatutyﬂurqumlet
forth above. .

For the reasons previcusly set forth, I am of the cpinion that neither
the memoranda noc the background documsnt can be legitimstely used by the
wwmmiu”mmhw.

1 am, therefore, of the cpinion that the attenpted use by the Agency of
mumtdmtaww&.mmmmminm
MMMuumminmhmohcwlyumﬂmiuﬂ.
In addition, the evidence adduced at the Hearing demcnstrates that the basis
for Mr. m'-ﬁmmmmmg—nnumof
ammdm&mamwnqﬂdﬂmhmd
mmum@maummmmmammmum
presented by the Respondent. mm-otmmuucmtunphcc
mwwmamy_mmmmmmran
notdansointhhau'.. 'numr-prmtimotmnwm
mamoranda which, in essence, crauam;vlohtimuﬂ.r'num. not here-

tofororocogniu_d.doumtntisfyuathm. To merely came into an
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enforcement proceeding with essentially an unsupported enforcement philoscphy
which has not undergone the scrutiny required by the APA and to use such a
theory to boot-strap its position on the validity of its case is not
authorized under the rules applicable to these proceedings. Even if one were
to take the position that the Agency has satisfied its initial burden of
proof as to the validity of its charges, the evidence presented by the
Respondent in this case clearly rebutts any such presunption. In any event,
the Agency has not sustained its burden with a preponderance of the evidence
as required by the rules. (40 C.F.R. § 22.24.)

Based on the discussion above, I am of the cpinion that the wood-sided
sand filter meets the definition of a "tank" as that definition is expressed
mM'lmrmhdmm.mm.MtMiahm;muhmmt
under the provisions of RCRA. In addition to being scientifically unsup-
ported, the Agency's noticn about the subsequent generation of this hazardous
waste is contrary to the definition of a sluige as heretofore set forth in
mmmummmdmmmwm. As stated above, the
definition of a sludge excludes the treated effluant from a wastewater
tratxu:tplantandmmlydnﬁniumﬂatwmummdmof
vwhat a wastewater treatmsnt plant is is defined as a wastewater treatment
it which the facilities employed by the Respondent, in this case, clearly
mest.

I am, m.dﬂuqinimmmﬁoranri.mofm.ulof
mamwm.mmmhndwmmtmm.
Brown Wood Preserving Company, Inc., has violated the provisions of RCRA in
"m.pmmmmmmmmmmmum.ummof
the facilities which they cperats are units regulated under RCRA.
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Since I am of the opinion that the Agency has failed to sustain its
burden of proving that.the violations alleged in the Camplaint did, in fact,
occur there is no need to discuss the appropriateness of the penalty suggested
by the Agency in its Camplaint.

In addition to the reascns given above, the record also suggests that
the Respondent, Brown Wood Preserving Campany, Inc., would be entitled to the
mllqmntitygunratormpdmninaﬂnrmrdmgguuﬂatuthmghthe
sand filters in question had been in operation, at least, since the mid-1970's
:I.tmlyguunudmoj.lhﬂguinanmtmidcnblylmmz.zoom..
which is the cutoff limit.* The Agency's cbservation that the small quantity
gmntnrm:ptim&umtapplytothhﬁdntymm-ohlymﬂn
mdmﬂatﬂnhldimpﬂdndmurigadmﬂdamm
mmnmmntmiuand.t}mﬁon.mymumtob-mjoyd
byandbumldoﬂmiuqmnfyuauhnq\mutymmmm
available to this Respondent. Since I am of the cpinion that the Respondent
does not, in fact, treat, handle, store or dispose of hasardous waste cn its
Mnty.ﬂuh-nﬁumtomﬂbqanﬁuuamlqanuty
gumtnromldminlybmjaydwthhwmndmgd-m-
mination becoms necessary in the future.

*See the testimony of Carplainant's witness, Jamss D. Hagan at Bg. 153 of
the transcript, vherein he mmmemclmamommsnw
azlygumudaboutamnwmaddmmnuap.
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ORDER3

For the reasons herein above stated, I am of the opinion that the
original and the Amended Cawplaint, issued in this matter against the
Respondent, Brown Wood Preserving Campany, Inc., should be and is hereby

dismissed.
r—
DATED: May 30, 1986 i
. Yost
Administrative Judge
3inless an appeal is taken purss 2 the rules of practice, 40 C.F.R.
22.30, or the Administrator elects R decision cn his own motion,

-: g this
mmuummm1mur_mm¢mmm. See
40 C.F.R. 22.27(c). v :
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Regulation of Wastawater lreatment Effluent from Processes chat Cenerata
K0Cl and FOU6 Wastcwater Treatacat Sludge -

Watttew Straus, Acting Chief
Waste ldentification Staach (WE=552) -

Jases i1. Searbdrough, Chief
Residuals Management Branch .
alr and Waste llsnagement Division

~hys i8 in resnonse LO your questions conceraing tegulation of wastewater
treazsent effluent from KOCl and FOC6 processes.

The iistiasg XCOL 1nc1udeu any sludge foraed {roa vastewater from wood
preserving proccss vastus that use creneote and/or pentachlorophensl, tegardless

=4 wbtere the sludge is forumed. If s sludge 18 formed in the bottom or sides
of ‘'a surfacs impoundmeac, on a sand filter or on a spray field of a land

treataent pnic, it 18 2001 sludge. The surface iapoundment, the sand gilcer :
and, thea spray'fiqrz would be subject to all hazardous vaite permitting regulatious

L .
e eifluenc remsining after the sludge settles out is not a listad hazardous

vzate. It would only_gc gubjgc:::o the characteriscics.

'Bcvevér.:in :ﬁo‘éalo'ot :hc'iand f£1lcer, thes vater that drains from Eh- filtir

ibeds is a hazardous vaste. ' .

.8, . o = ‘ ‘ : .

z This (s based on thé definition:of hazardsus wvaste, specifically 9261.3(e)(2)
which scates hazardous vaste inecludes: )

-

,'. .. Any solid vasta genaraced from the treatment, storage OTr disposal
‘'of a hazardous vaste, including any sludge, spill residue, esh, eaission
control dust or leachate (but not including precipitation runoff), is a

. hazardous vaste.
| T

. . . §

<he sludge thit accumulites on the sand filter beds vould be regulated as a
1{sted haszardzus wvaste from & specific souce per $261.32, waste code nusber
X201. The vatac vhich drains from the filter beds would de regulated as &
hazardous wasta sincs it would be “leachate” genarated from the treatment aud

storage of a hazardous vaste (i.c., K001 sludges).

:Lc‘ehatc' {s defined in $260.10 as:

any liquid, including any suspended componeacs in the liquid, that has
percolated chrough or drained Irom hazardous waste. .

-an rcgulations would appli co 2006 sludge exactly the sase vay &s describad
sdave for the KCOL sludgs.

' Yo
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Request for Concurrence on Scope of 7006 and. %00l

Chiaf, Residuals Management 3ranch
Alr and Waste Management Division

vacthew Straus, Acting Chief (Wd-562)
Waste ldentification Branch

|l
L]

Thc'puvﬁose off:his memorandus is to Te
{ncerpretation of che liscing for FOO06 and K001.

quest your concurrence wvith our

1 am requesting vrirign”concur:nnce. Thercfore 1 have provided our ,
iatersrecation in a response format. Lf you agree with our position, please

sign the attached memo as soon as possible.

Bc?auscfﬁn.hiv. sgyeralﬂpcrui; actions and several enforcament actions
{acluding an Order we have issued pending, based on our
concurtence is requested vwithin 10 working days; if no response is rteceived,

concurrence will be assumead.
‘.l \ v =4,

It yoﬁ have any quastions please contact Bill Callaghit of sy ;:aft at
TS 257-3016. .
v Lot

[ o
. ®

Jases R. Scarbrough
bee: Beverly spagg
" WCS .
WES
WPS
Mickey Hargne::

. !
. .7-L!‘\ wen=  CuU .

4

i{nterpratation, your .
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' REGION 1IV - ;
1 S DY SO
fr-x{i750-264 496

Resource Conservation
and Recovery Act

Section 3008(a) (1)

42 U.S.C. §6928(a)(1)

In The Matter Of:

KOPPERS COMPANY, INC.
Woodward Tar Plant

1835 Koppers Lane
Dolomite, Alabama 35061 Docket No. 85-45-R

FPA I.D. No.: ALD085765808,

Respondent.

RESPONSE IN OPPOSITION TO RESPONDENT'S ’ .
MOTION FOR AN ACCELERATED DECISION

Complainant, U.S. EPA, hereby responds to and opposes
Respondent's Motion for an Accelerated Decision in the above-styled

case.

INTRODUCTION -

Respondent's Motion seeks dismissal of the claims in
the Amended Complaint relative to the oxidation fields (otherwise
referred to as spray irrigation field) and an order prohibiting
the EPA from requiring Koppers to submit a Part B permit application
for the spray irrigation field or any information in support
thereof.

The Order of Judge Thomas B. Yost dated July 24, 1986
found that the issue of the Part B application was not betfore the Court
in this proceeding and therefore no authority existed for the issuance
of such an order. Complainant will therefore not respond to

that portion of the Motion.
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The standard for an accelerated decision provides that
the Presiding Officer, upon motion of any party or sua sponte,
may at any time render an accelerated decision in favor of the
complainant or the respondent as to all or any part of the
proceeding, without further hearing or upon such limited additional
evidence, such as affidavits, as he may require, if no genuine
issue of material fact exists and a party is entitled to judgment
as a matter of law, as to all or any part of the proceeding.
.40 C.F.R. §22.20(a).
Denial of Respondent's Motion for an Accelerated -
Decision is necessary in this case as there exists a genuine
issue of matérial fact.
Respondent, Koppers Company, cites as the basis for its

Motion, the decision in In Re Brown Wood Preserving Company, Inc.,

RCRA-84-16-R (May 30, 1986). Respondent states that the opinion

in the Brown Wood case is indistinguishable from the instant con- i

troversy and should serve as the basis for dismissal of EPA's
complaint against the Respondent relative to the spray irrigation or

oxidation fields.

The Brown Wood decision, insofar as the spray irrigation

field issue was concerned, was based on EPA's reliance on
memoranda issued by EPA Headquarters, i.e, the "Skinner memoranda.”

However, the Brown Wood decision strongly suggests that the

failure of the EPA to collect and analyze samples of materials
in the Brown Wood facility spray field to determine the presence
of either K001l sludge or the constituents of concern was a key

factor in the decision to dismiss the Brown Wood Complaint. In
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the present controversy, sludge has been observed on the Koppers'
oxidation fields by EPA representatives and samples of sludge,

soil and sand from the fields have been collected and analyzed.

See Affidavit of William R. Davis and Affidavit of Paul R. Peronard,
attached hereto as Exhibits A and B, respectively. The analytical
results of the sludge, soil, and sand show high concentrations

of K-035 constituents, which form the basis for listing as a

hazardous waste the wastewater treatment sludges generated by

— xthe productien of creosote. (40 C.F.R. §261.32 and 40 C.F.R.

- ——

§261,—-Appendix VII.) Groundwater samples from the monitoring -
wells around the north and south oxidation fields have also
been collected and analyzed by the EPA. High concentrations of
the K-035 constituents were detected in monitoring wells M-2
and M-3, located south and southwest of the oxidation fields.
In addition to the EPA sampling, the Koppers Company
has collected and analyzed samples from the oxidation fields
and the groundwater monitoring wells. The Koppers' analytical
results algo detected high concentrations of the K-035 constituents
in the oxidation fields and detected extremely high levels of
napthalene, one of the K-035 constituents, in the groundwater
monitoring wells. See Koppers' Answers and Objections to
Complainant's First Set of Interrogatories, No. 12(a) and 12(b)
and No. 13(a), 13(b) and 13(c), attached hereto as Exhibit C.
Also, see Respondent's Response to Complainant's First Request
for Production of Documents, Exhibits C, D, and F, attached

hereto as Exhibit D.



DISCUSSION

Responaent argues that EPA cannot impose RCRA regulation
on the spray irrigation field. Respondent argues the Brown
Wood decision found the EPA "Skinner" Memoranda to be unenforceable
and that EPA cannot rely on unsubstantiated theory in an entorcement
proceeding. In this case, EPA is not attempting to rely solely
on the "Skinner" memoranda nor an unsubstantiated theory. Rather,
b . Complainant has documented the existence of sludge on the
- ;Bxidatiod—ffélds and high concentrations of hazardous waste

constituents of concern, both in the oxidation fields and the

.—— groundwater underlying the fields.

Respondent appears to argue that the oxidation
fields are not and cannot be regulated under the Resource Con-
servation and Recovery Act because the oxidation fields are a

- paré of the NPDES wastewater treatment system at the facility
?:: and therefore regulated by the Clean Water Act. However, the . *
Clean Water Act'regulates only the point source discharge from
the Koppers' wastewater treatment system, not the separate
treatment units or components of the system preceding the point
source discharge. Koppers' wastewater treatment system consists
of seven separate units of which the oxidation fields are the
last treatment unit. The final unit of that system, Flow
Monitoring, is not treatment. See Respondents' Answers to

Complainant's Interrogatory NoO. 3(b) and 3(c), attached hereto

as Exhibit E.
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The Resource Conservation and Recovery Act and the
regulations promulgated thereunder do provide certain limited
exemptions for Clean Water Act treatment systems, but those
exemptions do not apply to Koppers' oxidation fields. The
limited exemptions relate to point source discharges controlled
by the Clean Water Act and treatment units defined as tanks by
the RCRA regulations. The first exemption to be considered is
the point source exclusion. Section 1004(27) of RCRA, 42

;E}S.C. 6963(27) defines the term "solid waste" to mean "any
garbgée, refuse, sludge from a waste treatment plant. . . but

does not include . . . solid or dissolved material in . . . or

industrial discharges which are point sources subject to permits

under Section 402 of the Federal Water Pollution Control Act,

as amended . . ." (emphasis supplied). 1In the Preamble to the
Hazardous Waste regulations promulgated on May 19, 1980, EPA
explained that fthe purpose of the industrial point source -
discharge _exclusion in Section 1004(27) was to avoid duplicative
regulation of point source discharges under RCRA and the Clean
Water Act. Without such a provision, the discharge of wastewater
into navigable waters would be 'disposal' of solid waste and
potentially subject to regulation under both the Clean Water

Act and Subtitle C [RCRA]. These considerations do not apply

to industrial wastewaters prior to discharge since most ot the

environmental hazards posed by wastewater in treatment and

holding facilities - primarily groundwater contamination cannot

be controlled under the Clean Water Act or other EPA statutes"

(emphasis supplied). 45 Fed. Reg. 33098 (May 19, 1980).



Next, the RCRA regulations, at 40 C.F.R. §261.4,
Exclusions, provide: "(a) Materials which are not solid waste.l/

The following materials are not solid wastes for the purpose of this

part:

"(2) Industrial wastewater discharges that are point
source discharges subject to regulation under Section 402 of tl.

Clean Water Act, as amended.

-
= - B

J;[Eomment: This exclusion applies only to the
actual point source discharge. It does not exclude
industrial wastewaters while they are being collected,
stored, or treated before discharge, nor does it
exclude sludges that are generated by industrial

wastewater treatment.]

The RCRA regulations also provide an exemption from
RCRA regulation for portions of a wastewater treatment system. The
exemption is restricted to a wastewater treatment unit as defined

at 40 C.F.R. §260.10.2/ The key to the exemption is that

1/ A solid waste is any discarded material that is not excludea by

by §261.4(a) or that is not excluded by variance granted under
§§260.30 and 260.31. (40 C.F.R. §261.2)

3/ "Wastewater treatment unit” means a device which: (1) Is part of a
wastewater treatment facility which is subject to regulation under either
Section 402 or Section 307(b) of the Clean Water Act; and (2) Receives
and treats or stores an influent wastewater which is a hazardous waste

as defined in §261.3 of this chapter, or generates and accumulates a
wastewater treatment sludge which is a hazardous waste as defined in
§261.3 of this chapter; and (3) Meets the definition of tank in §260.10

of this chapter. (40 C.F.R. §260.10)



such wastewater treatment unit must be a tank, also defined
in 40 C.F.R. §260.10.3/
One of the products produced by Koppers at the Organic
facility is creosote. On May 19, 1980 EPA promulgated its
Lists of Hazardous Waste, which included a listing for K-035,
Wastewater treatment sludges generated in the production of
- creosote. (40 C.F.R. §261.32.) Koppers operates its NPDES

— =wastewater- treatment system to treat the process wastewaters

resutting from its creosote production. Each unit of its -

treatment system performs a specific and necessary step in the
wastewater treatment process. (See Koppers Answer to Interrogatory
No. 3(b) and 3(c), Exhibit E.) Each unit of Koppers' wastewater
treatment system that is used for treatment of the wastewaters

and that generates a sludge is subject to regulation by RCRA, .

unless exempted. _ .

'.""“

In order for Kopper's oxidation fields to be
exempt fréﬁ RCRA regulation on the basis of their status as
part of the NPDES wastewater treatment system, the fields would
have to qualify as tanks or as "point sources." There is nothing

in the record to suggest such exemptions for the oxidation fields.

3/ "Tank" means a stationary device, designed to contain an accumu-
lation of hazardous waste which is constructed primarily of non-earthern
materials (e.g., wood, concrete, steel, plastic) which provide struc-

tural support.



In the instant case, the Koppers' oxidation fields
receive and treat wastewaters containing K-035 constituents.
Sludge has been observed on the fields and photographed. See
Affidavit of Paul R. Peronard and Exhibits, attached hereto as
Exhibit B. Samples of the sludge, soil and sand on the oxidation
fields have been collected and analyzed by EPA to determine if
K-035 constituents were present. See Affidavit of William R.

- . N _ :
€ Davis and Exhibits, attached hereto as Exhibit A. K-035 constituents

-

-

are identified as creosote, chrysene, napthalene, fluoranthene,

benzo (B or K) fluorathene, benzo (a) pyrene, indeno (1,2,3-cd)

- pyrene, benzo (a) anthracene, dibenzo (a) anthracene, and
acenapthalene. (40 C.F.R. 261, Appendix VII, Basis for Listing
Hazardous Waste). On March 18-19, 1986, four sludge, soil and
sand samples were collected from the north and south oxidation

fields, by William R. Davis, EPA. All of the samples contained .

".?"

high concentrat}ons of benzo (B or K) fluoranthene, ranging
from 23,000 ug/kg to 41,000 ug/kg, chrysene, ranging from 8,800
ug/kg to 15,000 ug/kg, and benzo (a) pyrene, ranging from

19,000 ug/kg to 37,000 ug/kg. In three out of the four samples,
all of the K-035 constituents, with the exception of napthalene,
were found. (See Davis Affidavit, Table, EPA Sample Results,

South and North Oxidation Fields, Exhibit 2)

Similar findings were made regarding the groundwater mon-
itoring wells. On March 18, 1986, five groundwater monitoring
wells were sampled by William R. Davis, EPA. The analysis of
the groundwater samples detected concentrations ot all of the

K-035 constituents in Sample Nos. K-3 and K-4, Monitoring Wells
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M-3 and M-2, located south and southwest of the oxidation
fields. Sample No. K-5, Monitoring Well M-1, contained five
of the K-035 constituents, including napthalene in a concentration
of 3,200 ug/l. (See Davis Affidavit, Table, EPA Sample Results,
Groundwater Monitoring Wells, Exhibit 3.)

A report of the EPA investigation entitled "Waste
Stream Investigation and Groundwater Monitoring Evaluation,

Koppers Company, Inc., Dolomite (Birmingham), Alabama, EPA I.D.

“No. ALD08§555808, ESD Project No. 86-199," is attached as

Exhibit 1 to Affidavit of William R. Davis, Exhibit A hereto.

CONCLUSION

In the Brown Wood decision, relied upon by Respondent,

Judge Yost stated "[tlhe existence of such sludge [K00l] must be
demonstrated by something more than mere hypothetical theory on thg
part of-the Agency to subject them [Brown Wood] to the rigors :
associated therewith of a RCRA regulated facility." (Slip op. .
at 20) 1In this case, Complainant can demonstrate by testimony
and analytical results the existence of sludge on the Koppers
oxidation fields and high concentrations of the very constituents
which formed the basis for the listing of the hazardous waste,
K035 wastewater treatment sludges generated in the production
of creosote.

For the foregoing reasons, Respondent's Motion for
dismissal of the allegations contained in the Amended Complaint

relative to the land treatment units, i.e, the oxidation fields,

should be denied.



- 10 -

Respecttfully submitted,

Dated: 5’—2- éé

L Ll

ANNE L. ASBELL

Associate Regional Counsel
U.S. EPA - Region 1V

|
)
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CERTIFICATE OF SERVICE

I hereﬁy certify that the original of the foregoing
Response in Opposition to Respondent's Motion for an Accelerated
Decision was served on Sandra A. Beck, Regional Hearing Clerk,
U.S. Environmental Protection Agency, Region IV, 345 Courtland
Street, N.E., Atlanta, Georgia, 30365, service made by hand
delivery; and that true and correct copies were served upon:
Honorable Thomas B. Yost ¢
U.S. Environmental Protection Agency
345 Courtland St., N.E.

-_ Atlanta, Georgia 30365 -
(service made by hand delivery)

i

and by placing copies thereof in the U.S. Mail with adequate postage
thereon, addressed to:

Stanley M. Spracker, Esquire

Weil, Gotshal & Manges

1615 L Street, N.W.

Suite 700 .
Washington, D.C. 20036 .

Jill M. Blundon, Esquire -
Koppers Company, Inc.
Room 1400

Koppers Building

436 Seventh Avenue
Pittsburgh, PA 15219

Dated: ?’"‘/" 2 é 7 _dAa~~c l /

JANICE E. RILEY '/
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RCRA-85-45-R g SFFICE OF
THE AOMINISTRATOR

KOPPERS CO., INC.
ORDER ON MCTICN

Respondent

By motion dated July 8, 1986, Respondent seeks an accelerated decision
dismissing all claims made in the Complaint with respect to the spray
irrigation field at its Dolamite, Alabama facility. The moticn alss
sought an order prchibiting the Complainant frcm requiring the Respondent
to submit a Part B RCRA Permit Application for the above-mentioned spray
field.

By motion dated July 21, 1986, the Complainant sought an extension of
time in which to respond to the motion. By Order dated July 24, 1986, the
Court granted the extension. In that Order, the Cour: also stated that
it had no authority to issue an order relative to - Part B issue since
it was not an element of the case before it.

The Ccmplainant filed its response in oppositon to the motion on
August 4, 1986.

The Respondent based its motion to dismiss on a recent decisiocn by

this Court, styled Brown Wood Preserving Company, Inc., RCRA 84-16-R

(decided on May 30, 1986). Based upon the entire reccrd, developed at a
hearing on that case, this Court dismissed the complaint. One of the
basis for that decison involved a finding that several internal msmoranda
of the EPA were of no force and effect as a basis for an enforcement

action against the Respondent, Brown Wood. In that case, the Agency used

£y UNITED STATES ENVIRONMENTAL PROTECTION AGENCY V=
[<]
<

%mﬁ’ WASHINGTON,. D.C. 20460 - i&mw
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those memos to support its opinion that Brown Wood's holding pond and

spray fields were treatment facilities covered by RCRA. The Respondent
herein alleges that its facility and the issues presented in this case
are the same as in the Brown Wood case and thus the dismissal shou%d
issue.

In its response, the Complainant argues that: (1) the Respondént's

facility is not the same as Brown Wocd's; and (2) that unlike the Brown

wood case, where no evidence of sludge was shown to be present in or on
the spray field, in this case the Agency has analyzed samples taken frcm
the spray field and the groundwater monitoring wells associated therewith.
Such analysis shows the presence of many of the chemical constituents
which caused the Agency to decide that wastes, such as those generatec oy
one who engages in the type of business as does the Respondent, were
hazardous in the first place.
The Court, in the Brown Wood case, also stated on page 30 that:

"shile it may well be true that same wood processing

facilities do generate KOOl sludge in their holding ponds

or spray fields, the record is devoid of any evidence which

suggests that such sludge is generated at facilities

employing the EPA~recaurended treatment system utilized

by this Respondent.”
The Court alsc made it clear that the holding in that case was limited to
the facts develcped therein and may not apply to all facilities that use
spray fields.

Other than i*s bare assertion that this case and Brown Wood are

"indistinguishable”, no evidence is presentad zv the Respondent which
would carpel the Court to share that belief. Crn the contrary, the

Camplainant has presented evidence, in the form of affidavits and official

reports, which show the presence of sludge in the spray fields.
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Based upon the record before me, I am of the opinion that the issuance
of an accelerated decision pursuant to 40 C.F.R. § 22.20(a) is not warranted.
Accordingly, it is hereby ordered that the motion is denied in its

entirety.

0

DATED:  August 6, 1986 m M’ﬂ
Thomas B. Yost
Administrative Law Judge

HONORABLE THOMAS B. YOST
U.S. ENVIRONMENTAL PROTECTION AGENCY
345 COURTLAND STREET
ATLANTA, GA 30365

404/347-2681, Camn. 257-2681, FTS



CERTIFICATION OF SERVICE

I hereby certify that the original of the foregoing was received by me as
Regional Hearing Clerk, USEPA Region IV; and that true and correct copies
were served on: Anne L. Asbell, Esquire, U.S. Envirommental Protection
Agency, Region IV, 345 Courtland Street, Atlanta, Georgia 30365 (service by
hand-delivery); David R. Berz, Esquire, Stanley M. Spracker, Esquire, and
Robert C. Sexton, Esquire Weil, Gotshal & Manges, 1615 L Street, N.W.,

Suite 700, Washington, D.C. 20036; and Jill M. Blundon, Esquire, Koppers
Campany, Inc., Roan 1400 Koppers Building, 436 Seventh Avenue, Pittsburgh,
Pennsylvania 15219 (service by certified mail return receipt requested).

Dated in itlanta, Georgia *his 5th day of Aucgust 1986.

S‘hara A. Beck
Secretary to Judge Yost




